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ARGUMENT

The State argues that under article eighth, § 1 the Legislature can implement any
educational system as long as it is free, public, and equal. Defendants are incorrect. As the
lone dissenter in Horton v. Meskill (Horton [) affirmed, the Constitution’s guarantee of free
education “must be interpreted in a reasonable way,” and the State “may not herd children
in an open field to be lectured to by illiterates.” 172 Conn. 615, 659 (1977) (Loiselle, J.,
dissenting). If such a qualitative standard must exist, plaintiffs are entitled to the opportunity
to develop a record as to the nature of that standard, the purposes it serves, and the failure
of the State to meet it. In response, defendants put forward false semantic distinctions.
However, whether the standard is labeled “suitable,” “minimally adequate,” or any other
qualitative term, plaintiffs’ request is that this Court recognize a constitutional floor that
serves the purposes of article eighth, §1 iﬁ order to protect the interests of Connecticut's
schoolchildren.

The State also argues that plaintiffs’ claims are nonjusticiable. Yet, that argument is
contrary to this Court’s precedent. The Sheff Court unanimously found article eighth, § 1
claims to be justiciable, with the majority stating: “Just as the legislature has a constitutional
duty to fulfill its affirmative obligation to the children who attend the state's public
elementary and secondary schools, so the judiciary has a constitutional duty to review
whether the legislature has fulfilled its obligation.” Sheff v. O’Neill, 238 Conn. 1, 15 (1996).
The State has failed to offer any compelling reason to revisit this Court's prior
determinations on the issue of justiciability.

Nevertheless, the trial court granted defendants’ motion to strike three counts of

plaintiffs’ complaint. This result was improper not only substantively, but also procedurally.



Plaintiffs should have been afforded the opportunity for fact-finding, as plaintiffs have been
granted in prior cases involving fundamental, affirmative rights. Thus, the trial court’s
decision should be reversed and remanded, with guidance as to the existence of a

qualitative standard and the precise definition of that standard.

. THE TRIAL COURT’S DECISION PREMATURELY NARROWED A FUNDAMENTAL,
AFFIRMATIVE RIGHT ;

Connecticut courts have found it necessary to make findings of fact as well as law in
applying the Geisler tools of analysis. As plaintiffs’ claims seek to determine the scope of a
fundamental, affirmative duty, this is an archetypal example of a case in which a full Geisler
analysis would require fact-finding. As such, the trial court’'s decision to grant the State’s

motion to strike was premature.

A. FACTUAL DETERMINATIONS HAVE PLAYED AN IMPORTANT ROLE IN
PRIOR GEISLER CASES

Defendants assert that none of the Geisler factors requires findings of fact. (See
Defs. Br. p. 47.) While it is true that questions of constitutional text and prior case law do
not require such findings, the same cannot always be said for the history of constitutional
provisions or economic and sociological considerations. In several prior cases,
Connecticut courts have needed fact-finding to evaluate these Geisler factors properly.

Courts have evaluated testimony and examined facts relating to the history factor of
the Geisler analysis. See, e.g. Moore v. Ganim, 233 Conn. 557 (1995) (discussing factual
evidence provided by the state historian regarding the intent of the framers of the 1818
Constitution); Hilton v. City of New Haven, 233 Conn. 701 (1995) (same). Sheff v. O'Neill,
1995 Conn. LEXIS 249 (1995) (copy attached to Pls. Br. as Exhibit E), though not explicitly

invoking Geisler, also relied on similar historical evidence. /d. at 4-13 (making numerous



findings of fact with respect to the historical background and intent of the framers of the
1965 Constitution). Courts have also made findings of fact with respect to economic and
sociological considerations when applying the Geisler analysis. See Benjamin v. Bailey,
234 Conn. 455 (1995) (citing factual evidence found by the trial court regarding the societal
risks of assault weapons). See also Sheff v. O’Neill, 238 Conn. at 33 (relying on the trial
court’s finding that “racial and ethnic segregation is harmful, and that integration would
likely have positive benefits for all children and for society as a whole.”).

Defendants allege that Ledbetter establishes that factual hearings are never
required in applying Geisler. (Defs. Br. p. 48.) Yet Ledbetter simply states that courts may
take judicial notice of well-established scientific evidence when defendants raise
constitutional claims under Geisler on appeal. State v. Ledbetter, 275 Conn. 534, 567-68
(2005). Ledbetter does not suggest that this Court may take judicial notice of facts in this
case. As this Court has stated, appellate courts should take judicial notice “only if those
findings reasonably can be said to be not in dispute.” State v. Griffin, 251 Conn. 671, 703
(1999). See also State v. Porter, 241 Conn. 57, 85 n.30 (1997) (finding that “very few
scientific principles are so firmly established as to have attained the status of scientific law .
.. [and that only such principles] properly are subject to judicial notice . . . .”) (citing Daubert

v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 592, 593 n.11 (1993)).

B. FACTUAL DETERMINATIONS ARE NECESSARY FOR A FULL GEISLER
INQUIRY IN THE PRESENT CASE

Several factual claims underpinning the Geisler analysis in this case are in dispute,
aligning this case with Moore v. Ganim and Benjamin v. Bailey rather than State v.

Ledbetter. This case presents the type of constitutional claim in which findings of fact are



needed and not amenable to judicial notice.” In that regard, it is similar to cases such as
Broadley v. Bd. of Education of Meriden, 229 Conn. 1 (1994) and Sheff v. O'Neill, 238
Conn. 1 (1996) in which trial courts correctly found that it was inappropriate to dispose of
claims at the motion to strike stage.” See Broadley v. Bd. of Educ. of Meriden, 1990 WL
269168 (Conn. Super. Ct. July 20, 1990) (rejecting motion to strike) (attached to Pls. Br. as
Exhibit A); Sheff v. O'Neill, 1990 WL 284341 (Conn. Super. Ct. June 18, 1990) (same)
(attached to Pls. Br. as Exhibit B).

Fact-finding would be instructive in the present case. For example, the trial court’s
decision prevented plaintiffs from offering educational experts to discuss the substantial
improvements in school performance that have resulted from the recognition of a right to an
adequate education in sister states — testimony that would specifically rebut factual claims
made by defendants in their discussion of the sixth factor under Geisler. Compare (Defs.
Br. p. 43 (“there is no indication that the right the plaintiffs seek will remedy [problems in
Connecticut’'s educational system]’)), with Molly Hunter, Al Eyes Forward: Public

Engagement and Educational Reform in Kentucky, 28 J.L. & Educ. 485, 485, 515 (1999)

' If the trial court had reached its legal conclusion after presuming in plaintiffs’ favor all
relevant historical and socioeconomic facts, plaintiffs would agree that there was no
procedural error, and only a substantive one. However, insofar as those facts are relevant
to the present Geisler inquiry and are not presumed in plaintiffs’ favor, plaintiffs believe fact-
finding is necessary to a proper determination of the legal question presented.

2 While defendants cite cases in which courts have granted a motion to strike constitutional
claims, i.e. Batte-Holmgren v. Comm’r of Pub. Health, 281 Conn. 277 (2007) and Alexander
v. Comm’r of Admin. Servs., 86 Conn. App. 677 (2004), these cases did not seek to
examine the scope of a constitutional provision, and therefore did not involve the use of the
Geisler test or require factual evidence. (See Defs. Br. p. 46.) In Batte-Holmgren, “the
parties concede[d] . . . that the challenged legislation [did] not implicate a fundamental right
or a suspect class,” 281 Conn. at 295, and thus the court had only to conduct a standard
rational-basis analysis; no special inquiry into the contours of a fundamental right was
required. Likewise, plaintiffs in Alexander brought an equal protection claim governed by
established law, and merely failed to make the requisite allegations of “specific instances of
discrimination among the members of the class of eligible inmates.” 86 Conn.App. at 685.

4



(discussing the role that the Rose decision played in moving Kentucky "to the forefront of
the national education reform movement,” and improving student achievement such that
"several high-poverty elementary schools scored among the state's top twenty in all
subjects tested. . . [in] 1998 . . . ."), and Michael Rebell, Poverty, “Meaningful” Educational
Opportunity, and the Necessary Role of the Courts, 85 N.C.L. Rev. 1467, 1527 (2007)
(discussing how adequacy rulings have resulted in "dramatic reductions in spending
disparities among school districts" and "a significant increase in . . . student achievement
scores."). Indeed, while the State argues that facts are not necessary, it introduces several
assertions of fact in its discussion of the sixth Geisler factor: “Connecticut has historically
made education a high priority,” (Defs. Br. p. 41; contra Brief for Christopher Collier and
Simon Bernstein, as Amici Curiae Supporting Plaintiff-Appellants p. 7); “[Connecticut] has
shown outstanding educational leadership by any measure,” (Defs. Br. p. 41); “Connecticut
schools have been more effective than others in closing the achievement gap,” (Defs. Br.
44; contra Brief for Connecticut State Conference NAACP and Center for Children’s
Advocacy, Inc. as Amici Curiae Supporting Plaintiff-Appellants p. 5-6).

The extensive and at times contradictory information submitted in briefs, amicus
briefs, and appendices reflects the importance of fact-finding in this case. While parties
have used these channels to put forward relevant information, that information is by no
means complete, nor has it been subjected to cross-examination. Relevant facts could be
more thoroughly presented and evaluated during discovery and trial. Defendants assert
that “judicial economy militates in favor of adjudicating the legal sufficiency of [plaintiffs’
suitability] claims before trial,” (Defs. Br. p. 48), yet allowing plaintiffs’ suitability claims to

proceed along with plaintiffs’ equity claim will not prolong the length of discovery or future



proceedings. The trial court’s decision to apply the full Geisler tools of analysis without fact-

finding constitutes grounds for reversal.

Il. AN INTERPRETATION OF ARTICLE EIGHTH, § 1 THAT FAILS TO RECOGNIZE A
QUALITATIVE STANDARD IS PLAINLY INCORRECT

In reversing the court below, this Court should provide guidance as to the existence
of a qualitative standard that serves the purposes of article eighth, § 1. Plaintiffs believe
such a standard is essential to maintain consistency with this Court’s precedent, the history
of article eighth, § 1, and the principle of constitutional interpretation set out in State v.
Dukes that the Constitution is “an instrument of progress . . . and should not be interpreted
too narrowly or too literally so that it fails to have contemporary effectiveness for all

citizens.” 209 Conn. 98, 115 (1988). See also State v. Linares, 232 Conn. 345, 382 (1995).

A. DEFENDANTS’ ARGUMENTS RELY ON A FALSE DISTINCTION BETWEEN
TERMS

In order to be meaningful and effective for schoolchildren, the right to education
must include a right to a qualitative standard that serves the purposes of article eighth, § 1.
Confronted with this simple proposition, defendants engage in semantic misdirection.
Defendants make much of the putative difference between “suitable” and “minimally
adequate,” when in fact plaintiffs define suitable as the minimum standard necessary to
serve the purposes of education (see Am. Compl. {[46). Defendants contend that these
terms are wholly distinct, and that plaintiffs’ choice of the word “suitable” distinguishes this
case from adequacy decisions in sister states, especially those favorable to plaintiffs’
position. (See Defs. Br. p. 29-34.) However our sister states, like plaintiffs, also tie their
qualitative standards to the purposes of education. Defendants fail to cite a single case in

which word choice has doomed an adequacy claim, nor do they offer any explication of the



distinction. This is because no meaningful distinction exists.’

As stated in plaintiffs’ brief (see Pls. Br. p. 18), every court that has found education
adequacy claims to be justiciable has found a qualitative standard, even as they have
called their standards by different names. Justice Loiselle, dissenting in Horton |,
acknowledged this simple proposition when he explained that education must be
“meaningful” and must “measure up to standards accepted by knowledgeable leaders in
the field of education.” Horton v. Meskill, 172 Conn. 615, 659 (1977) (Loiselle, J.,
dissenting).

Defendants’ semantic argument is particularly inappropriate given the court’s duty on
a motion to strike to “construe the complaint in the manner most favorable to sustaining its
legal sufficiency,” reading it “broadly and realistically.” Comm’r of Labor v. C.J.M. Services,
Inc., 268 Conn. 283, 292 (2004). See also Seymour v. Region One Bd. of Educ., 261 Conn.
475, 483 (2002). The gravamen of plaintiffs’ complaint is the State’s failure to provide
schools that meet the purposes of education (see, e.g., Am. Compl. 1] 4, 45, 46, 54, 76,
79, 82). Thus, “plaintiffs can succeed if any of their claims fall within the constitutional right
as [the court] ha[s] defined it.” Sheff v. O'Neill, 238 Conn. 1, 35 (1996). (See also Brief for

The Campaign for Educational Equity and The National Access Network as Amici Curiae

* Presupposing this false distinction, defendants argue that a failure to plead “minimally
adequate” in the original complaint is fatal to plaintiffs’ claims. (Defs. Br. p. 19-20 n4.)
However, the case they cite for this proposition involves a matter in which plaintiffs sought
to invoke an entirely different statute at the appellate level. See A & M Towing & Recovery,
Inc. v. Guay, 282 Conn. 434, 439 n.3 (2007). Moreover, courts have accepted new
arguments at the appellate level, where full briefing was provided. See Reardon v.
Windswept Farm, LLC, 280 Conn. 153, 165 (2006) (“[Blecause the parties had the
opportunity to brief the case’s impact, we conclude that the interest in the uniform
application of the plainly governing law warrants our consideration of a claim beyond the
narrow issue that was before the trial court.”) Therefore, the distinction defendants seek to
draw is not only false, but even if true would not defeat plaintiffs’ claims. '



Supporting Plaintiff-Appellants p. 9-10.)

B. A REASONABLE READING OF ARTICLE EIGHTH, § 1 REQUIRES THE
RECOGNITION OF A QUALITATIVE STANDARD

Defendants assert that article eighth, § 1 lacks a qualitative term, and therefore this
Court cannot recognize a right to a qualitative standard. This argument ignores the text of
article eighth, § 1, standard canons of textual interpretation, and this Court’s own rules for
interpreting constitutional provisions.

Article eighth, § 1 not only establishes education as a fundamental right, but also
places an affirmative obligation on the State to ensure the provision of that right. The
qualitative term that ensures that the right is actually provided is the term “appropriate.”
See Horton I, 172 Conn. at 638 (‘[T]he present financing system is not appropriate
legislation to discharge the state's constitutional duty to educate its students . . . ")
(emphasis added). Further, this Court has adopted the standard canon of interpretation that
text must be read reasonably. See Modern Cigarette, Inc. v. Town of Orange, 256 Conn.
105, 120 (2001) (“[Clommon sense must be used and courts must assume that a
reasonable and rational result was intended.”).> If the “principle” of “free public schbols”

contains no qualitative standard, as defendants argue, a legislative enactment providing

* Notably, the term "appropriate” is synonymous with the term "suitable." See Webster's
Third New International Dictionary, Unabridged (1993) (defining "appropriate” as "specially
suitable"); The Oxford English Dictionary (2d ed. 1989) (defining "appropriate" as "specially
fitted or suitable"), The American Heritage Dictionary of the English Language (4th ed.
2000) (defining "appropriate” as "suitable for a particular person, condition, occasion, or
place"); The Oxford Thesaurus, American Edition (1992) (listing "appropriate" and
"suitable" as synonyms of one another).

® Even in cases in which there is no qualitative term, courts strive to interpret education
provisions reasonably. See McDuffy v. Sec’y of Executive Office of Educ., 415 Mass. 545,
551 n.8 (1993) (“The word ‘adequate’ does not appear in the constitutional language. . . .
Thus, we strive to ascertain, as we should, the intention of the drafters of the constitutional

language and to provide a frame of reference for the implementation of that intent in a
modern society”).



nothing more than an empty schoo!l building could be deemed “appropriate.” Finally, the
State’s narrow and mechanical construction violates this Court’s principle that constitutional
provisions must be interpreted so as to maintain their “contemporary effectiveness,” State
v. Linares, 232 Conn. 345, 382 (1995), and, “adapt[] to the various crises of human affairs.”
State v. Dukes, 209 Conn. 98, 115 (1988) (emphasis in original, internal citations omitted).
There are two major substantive questions before the Court: first, whether article
eighth, § 1 contains a qualitative standard and second, how that standard ought to be
defined. For the reasons discussed above, the first question is easily answered. The
second question — how precisely to define the standard — is more complicated. This
question should be informed by the intent of the framers, (see, e.g., Defs. Br. 41; contra
Brief for Christopher Collier and Simon Bernstein, as Amici Curiae Supporting Plaintiff-
Appellants p. 11-13), the historical aims of education in Connecticut, (see, e.g., Brief for
One Connecticut as Amici Curiae Supporting Plaintiff-Appellants p. 2-3), and sociological
and economic data, (see, e.g., Brief for Workforce Alliance et al. as Amici Curiae

Supporting Plaintiff-Appellants p. 2-4), and will need to be explored in further proceedings.

C. THE HISTORY OF ARTICLE EIGHTH, § 2 AND THIS COURT’S DECISION IN
SIMMONS v. BUDDS DO NOT SUPPORT A CONCLUSION THAT ARTICLE
EIGHTH, § 1 LACKS A QUALITATIVE STANDARD

As plaintiffs have already noted (see supra section |IB), article eighth, § 1 includes a
qualifier: the word “appropriate.” Further,'the history of article eighth, § 2 reveals that
neither this provision nor the decision in Simmons v. Budds, 165 Conn. 507 (1973), has
any impact on plaintiffs’ claims. Article eighth, § 2 was the product of a debate over the
limits of academic freedom in higher education. 3 Proceedings of the Connecticut

Constitutional Convention of 1965, p. 1034-35 (1966). The purpose was to “insulate [the



University of Connecticut] from partisanship” and “protect it from uninformed temporary
pressures.” Id. at p. 1048. The initial clause of article eighth, § 2 and the word “excellence”
were taken from a letter that John J. Budds, Chairman of the Board of Trustees of the
University of Connecticut, sent to the delegates, in which he wrote that “there is ample
evidence to support the views that constitutional recognition serves as an added guarantee
of the autonomy and intellectual independence of state universities. | believe such
recognition . . . would make it possible for the university to serve better as a model of
excellence for the state system of public education.” /d. at p. 1062. Thus, article eighth, § 2
was intended to establish the University of Connecticut as an academic institution insulated
from legislative caprice, and not to create a qualitative standard of education. As such, the
decision in Simmons was perfectly consistent with the purpose of the provision, namely to
grant the university academic independence. Simmons involves entirely different factual
circumstances and a constitutional provision with a distinct history and logic, and thus has
no bearing on the case before the Court.

D. RECOGNITION OF A QUALITATIVE STANDARD THAT SERVES THE

PURPOSES OF ARTICLE EIGHTH, § 1 WOULD PROTECT THE INTERESTS OF
CONNECTICUT SCHOOLCHILDREN WHILE RESPECTING LOCAL CONTROL

Horton | was a landmark case that did much to fulfill Connecticut’'s long-standing
commitment to public education. However, Horton | has not been interpreted to mandate
strict equity, i.e., a system in which all districts are able to spend commensurately with the
highest spending districts (as is the case in California, see Serrano v. Priest, 18 Cal.3d 728
(1976)). See Horton v. Meskill (Horton 111), 195 Conn. 24 (1985). The Court in Horton I/, and
more notably in Horton Ill, sought to maintain a degree of local control by allowing districts

to spend more than the amount dictated by the State's education formula. As such,
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disparities in education funding have been found to be permissible under Horton I. See
Horton 1, 195 Conn. at 39-40 (recognizing that “continued significant disparities . . . . did
not undermine the basic policy of equalizing state support for education”). Since even
“significant” disparities may be constitutional under Horton /ll, a qualitative standard that
serves the purposes of article eighth, §1 is essential to ensuring that schoolchildren in
poorer districts continue to receive a meaningful education. Thus, in contrast to the State’s
arguments (see Defs. Br. p. 43), the recognition of a qualitative standard that serves the
purposes of education is a means to ensure that article eighth, § 1 remains effective for all

children while still respecting local control.

lll. PLAINTIFFS’ CLAIMS UNDER ARTICLE EIGHTH, § 1 ARE JUSTICIABLE

Not a single Justice of this Court has ever found a claim under article eighth, § 1
nonjusticiable. As the trial court explicitly found and plaintiffs reiterated in their brief (Mem.
Decision Mot. Strike p. 11; Pls. Br. p. 27-31), plaintiffs’ claims are justiciable. Horton /| and
Sheff v. O’Neill established that constitutional claims exploring the contours of article
eighth, § 1 are proper for judicial review. Horton I, 172 Conn. 615 (1977); Sheff, 238 Conn.
1, 14 (1996). Moreover, this Court has expressly acknowledged its role as guardian of the
rights guaranteed under article eighth, § 1. See Sheff, 238 Conn. at 15 (‘[W]e are
persuaded that the phrase 'appropriate legislation® in article eighth, § 1, does not deprive
the courts of the authority to determine what is ‘appropriate.”).

Defendants invoke Seymour v. Region One Bd. of Educ., 261 Conn. 475 (2002) to
claim that education cases are not "per se justiciable" (Defs. Br. p. 10), and that Horton |
and Sheff do not settle the question of justiciability. However, plaintiffs do not claim that all

cases remotely related to the field of education are justiciable, but rather that cases
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challenging the State's fulfilment of its duties under article eighth, § 1 are justiciable.
Seymour is inapposite on this point. As this Court stated in Seymour, "the plaintiffs do not
seek to vindicate students' state fundamental constitutional right to education; compare
Horton . . .; but rather to vindicate their constitutional rights as taxpayers.” Seymour, 261
Conn. at 487. Moreover, Seymour was found justiciable. ®

A. ADJUDICATING THIS CASE DOES NOT REQUIRE THE JUDICIARY TO SET

EDUCATIONAL POLICY, NOR ENGRAFT PARTICULAR STANDARDS INTO THE
CONSTITUTION

The State asserts that plaintiffs’ claims are nonjusticiable because, inter alia, “there
are no judicially discoverable and manageable standards for resolving the issue,” and “the
court would be required to make an initial policy determination of the kind that clearly
involves nonjudicial discretion.” (Defs. Br. p. 8 (citing Seymour v. Region One Bd. Of Educ.,
261 Conn. 475, 482 (2002), which incorporates the factors discussed in Baker v. Carr, 369
U.S. 186, 217 (1962)).) The State insists that Connecticut courts cannot evaluate the

constitutionality of the educational system without becoming a policymaking authority. (See

® Further, state courts need not view justiciability and separation of powers issues in the
same manner as federal courts, particularly with respect to positive rights like the right to
education. See e.g. Helen Hershkoff, State Courts and the "Passive Virtues": Rethinking
the Judicial Function, 114 Harv. L. Rev. 1833 (2001); Jonathan Feldman, Separation of
Powers and Judicial Review of Positive Rights Claims, 24 Rutgers L. J. 1057 (1993). Even
the defendants’ own expert, (see Defs. Br. p. 41), has more recently argued that “[courts]
should not hesitate to do their part in upholding students’ educational rights.” Sonja
Ralston-Elder, Standing Up to Legislative Bullies: Separation of Powers, State Courts, and
Educational Rights, 57 Duke L. J. 755, 788 (2007).

’ The State also claims that plaintiffs fail on all four of the other Baker factors. However, the
Court’s rulings in Horfon | and Sheff that claims under article eighth, § 1 are justiciable
should govern the Court's analysis of these Baker factors. The State does not distinguish
this case from the matters before the Court in Horton | or Sheff with respect to the first
factor (textual commitment), the fourth factor (due respect for coordinate branch), the fifth

factor (adherence to a political decision), or the sixth factor (embarrassment from
multifarious pronouncements).
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Defs. Br. p. 3-4, 10, 13-14.) These same arguments were made, and rejected, in Sheff?
Judicial examination of the constitutionality of the State's education system does not
require that the judiciary set educational standards (class size, teacher quality, etc.), nor
engraft such standards into the Constitution.

Defendants’ concern with judicially-established standards, (see Defs. Br. p. 40),
misconceives the nature of plaintiffs’ claims. Standards for plaintiffs’ proffered “inputs” are
already present in the “extensive body of state education statutes.” (Defs. Br. p. 5.) Such
standards are also found in federal law and the recommendations of educational experts.’
Furthermore, plaintiffs’ claims do not require that the judiciary engraft particular educational
standards into the Constitution. Rather, plaintiffs simply ask that the court evaluate, based
on widely agreed-upon standards, whether educational opportunities for certain
schoolchildren are so constricted that their fundamental right to education is infringed.

The prior practice of this Court and the extensive experience of our sister state
courts demonstrate that courts are adept at evaluating the quality and appropriateness of a

state’s education system without presuming to mandate particular policies. In Horton I, the

® The State’s brief in the current case is replete with language from the State’s brief in
Sheff. See Brief of Defendants, Sheff v. O’Neill, 238 Conn. 1 (1996) (copy attached hereto
as Exhibit F). See, e.g., Defs. Br., Sheff v. O'Neill, p. 77 (“The courts’ involvement in this
exercise would engraft particular standards onto the constitution . . . making for static rather
than progressive standards that keep pace with contemporary theories.”); Defs. Br., Sheff
v. O'Neill, p. 78 (“The plaintiffs have not challenged any particular legislative enactment, but
have simply alleged that the legislature’s actions have not been ‘effective’ or ‘sufficient’.”);
Defs. Br., Sheff v. O'Neill, p. 77 (“The Court would be left speculating and grasping for
standards to determine if a constitutional violation exists.”).

® See, e.g., No Child Left Behind Act of 2001, 20 U.S.C. 7801, § 901 (2006) (establishing
federal standards for teachers); Jeremy D. Finn & Charles M. Achilles, Tennessee’s Class
Size Study: Findings, Implications, Misconceptions, Educ. Evaluation & Pol'y Analysis,
Summer 1999, at 97, 106 (advocating reduced class sizes in the early grades); Linda M.
Espinosa, Nat'l Inst. for Early Educ. Research, High Quality Preschool: Why We Need It
and What It Looks Like 1 (2003), http://nieer.org/resources/factsheets/1.pdf
(recommending preschool for all 3- and 4-year olds).
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Court identified as “criteria for evaluating the ‘quality of education,” inter alia, “(a) size of
classes; (b) training, experience and background of teaching staff; (c) materials, books and
supplies; . . . (h) course offerings and extracurricular activities,” see Horton I, 172 Conn.
615, 634, yet standards for these criteria were neither judicially mandated nor engrafted
into the Constitution. See also Van Steensburg v. Lawrence & Mem’l Hosps., 194 Conn.
500, 505-06 (1984) (stating that, in the medical care context, standards can be employed
as evidence without becoming independent legal rules). Courts are fully capable of using
the types of “inputs” suggested by plaintiffs as broad metrics, without constitutionalizing any
of them individually. Plaintiffs also note that the proffered “inputs” are merely suggestive,
and need not constitute, in whole or in part, the factors the trial court ultimately weighs in
evaluating Connecticut's educational system.

In adjudicating adequacy claims, courts can conduct “totality of the circumstances”
analyses that evaluate different indicators, such as teacher qualifications or graduation
rates, to determine whether or not there is a constitutional violation. On a more systemic
level, courts can examine expert “costing-out studies” to determine whether state funding
levels are sufficient to meet the true cost of education. In practice, most courts rely on a
mix of such methods; however, courts are never called upon to set educational policies or
engraft particular standards.

In Massachusetts, for example, the Supreme Judicial Court relied on evidence from
a range of inputs to find that the state's education system was unconstitutional. In addition
to general assessments by the state Board of Education, the court considered evidence
submitted by superintendents in four Massachusetts school districts, which

outline[d] specific deficiencies . . . such as: large classes; reductions in staff;
inadequate teaching of basic subjects including reading, writing, science,
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social studies, mathematics, computers, and other areas; neglected libraries;

inability to attract and retain high quality teachers; lack of teacher training;

lack of curriculum development; lack of predictable funding; administrative

reductions; and inadequate guidance counseling.
McDuffy v. Sec’y of Executive Office of Educ., 415 Mass. 545, 617 (1993). The
Massachusetts court conducted an holistic analysis of these “inputs,” basing its analysis on
the entire “portrait” of the system, rather than the failure to meet any particular standard:
“The bleak portrait of the plaintiffs’ schools and those they typify, painted in large part by
the defendants’ own statements and about which no lack of consensus has been shown,
leads us to conclude that the Commonwealth has failed to fulfill its obligation.” /d."°

Taking a less input-focused approach, the Kansas Supreme Court considered a
broad-based cost study previously commissioned by the state. In finding that the Kansas
Constitution had been violated, the court relied primarily on this cost study's conclusion that
"both the formula and funding levels were inadequate to provide what the legislature had
defined as a suitable education." Montoy v. State, 278 Kan. 769, 774 (2005).

On remand in this case, the trial court can conduct a totality of the circumstances
analysis, using whatever factors it deems relevant, or rely on a costing-out study. There is
no need to set or constitutionalize any particular educational standards. The State’s

insistence to the contrary is grounded in a mischaracterization of plaintiffs’ claims — one

that is impermissible at this procedural posture. As stated above, see infra Part Il, the trial

"% In their “totality of the circumstances” analyses, some sister state courts have also looked
to education outcomes. See, e.g., Campaign for Fiscal Equity v. State (CFE 1f), 100 N.Y.2d
893, 903, 919 (2003) (after examining “the weight of the credible evidence” the New York
Court of Appeals concluded that “whether measured by the outputs or the inputs, New York
City schoolchildren are not receiving the constitutionally-mandated opportunity for a sound
basic education.”); Leandro v. State, 346 N.C. 336, 355 (1997) (stating that the “level of

[student] performance . . . on standard achievement tests” should be examined to
determine a constitutional violation.).
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court must “construe the complaint in the manner most favorable to sustaining its legal
sufficiency.” Comm’r of Labor v. C.JM. Servs., Inc., 268 Conn. 283, 292 (2004).
Defendants seek to invert the motion to strike standard, urging the Court to view plaintiffs’
claims in the least favorable light. The proper posture was illustrated in Seymour v. Region
One Bd. of Educ., where the Court had “grave doubts about the justiciability of the claim,”
261 Conn. 475, 483 (2002), and yet overturned the trial court’s determination that plaintiffs’

claims were nonjusticiable, stating that:

When a complaint is challenged by a motion to dismiss, we view its
allegations in the light favorable to the pleader. We see no reason why the
same principle should not apply to the prayer for relief. . . . This latter prayer
for relief [declaratory judgment] is susceptible of an interpretation that would
leave the formulation of the appropriate remedy to the legislative branch,
rather than requiring the judicial branch to entangle itself in what probably
would be the nonjudicial function of establishing a taxing district. . . . We,
therefore, consider the question of justiciability on the premise that the
plaintiffs seek a declaration of the unconstitutionality of § 10-51(b) with the
remedy that they propose to be considered by the legislative branch.

Id. at 483-84 (internal citations omitted).

Properly characterized, plaintiffs’ claims are plainly justiciable. Prior precedent and
the practice of sister state courts demonstrate that trial courts can evaluate the
constitutionality of educational systems in ways that are feasible, practical, flexible and
respectful of separation of powers.

B. CASES IN WHICH COURTS HAVE FOUND EDUCATION ADEQUACY CLAIMS
NONJUSTICIABLE ARE DISTINCT FROM THE CASE AT HAND

As stated in plaintiffs’ brief, the vast majority of “adequacy” claims have been found

justiciable. (Pls. Br. p. 17-20.) The small number of cases in which courts have determined
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such matters to be nonjusticiable are distinct from the case at hand."

For example, the State cited several cases that occurred in states where at the time
of decision, education was not a fundamental right. These cases therefore shed limited light
on the justiciability of the current case. See Ex Parte James, 836 So.2d 813 (Ala. 2002);
Coal. for Adequacy & Fairness v. Chiles, 680 So.2d 400 (Fla. 1996); Comm. for Educ.
Rights v. Edgar, 174 1lI1.2d 1 (1996); Lewis v. Spagnolo, 186 1l1.2d 198 (1999), Oklahoma
Educ. Ass’n v. State, 158 P.3d 1058 (Okla. 2007); Lobato v. State, 2008 Colo. App. LEXIS
69 (Jan. 24, 2008).

Likewise, other states have dramatically different constitutional provisions, legislative
histories, or prior precedent, and are, accordingly, also not relevant. See City of Pawtucket
v. Sundlun, 662 A.2d 40, 55 (R.1. 1995) (finding that the constitutional text gave the
legislature “virtually unreviewable discretion”); Neb. Coal. for Educ. Equity & Adequacy v.
Heineman, 273 Neb. 531, 537 (2007) (finding that Nebraska voters had rejected a 1996
amendment that would have added the term “quality education” to the constitution);
Marrero v. Commonwealth, 559 Pa. 14, 17-19 (1999) (relying in part on Danson v. Casey,

484 Pa. 415 (1979) in which the Court foreclosed an "equity" claim).

IV. SISTER STATE CASES DEMONSTRATE THAT JUDICIAL REMEDIES CAN BE
SUCCESSFULLY IMPLEMENTED IN EDUCATION ADEQUACY CASES

Given the current procedural posture, the State’s discussion of remedy is premature.
Nevertheless, similar cases in other states illustrate that judicial remedies can be
successfully implemented in adequacy cases. (See Brief for The Campaign for Educational

Equity and The National Access Network as Amici Curiae Supporting Plaintiff-Appellants p.

" Defendants cite Skeen v. State, 505 N.W.2d 299 (Minn. 1993) as a non-justiciable case
(Defs. Br. p. 36), when in fact Plaintiffs’ claims were fully adjudicated. /d. at 319.
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17-20.) These successful remedies provide important lessons that may inform an
appropriate remedy in this case. Remedies have been most successful when courts have
(a) set forth broad guidelines defining the purposes of education, or (b) instructed
legislatures to implement processes for determining the true cost of education. Experiences
in states such as Massachusetts and New York suggest that these approaches allow courts
to safeguard the constitutional rights of schoolchildren without improperly intruding into the
legislative sphere.

Plaintiffs agree with the State that education cases in Massachusetts are instructive
with regards to the current matter. In McDuffy v. Sec’y of Office of Educ., 415 Mass. 545
(1993), the Supreme Judicial Court of Massachusetts issued a successful order in
response to the state’s failure to provide an adequate education. The court dictated broad
guidelines to govern the constitutionality of the state’s educational system, id. at 618-19,
which mirror the educational objectives presented by plaintiffs here. (Am. Compl. { 46.)
Upon setting these guidelines, the court deferred to the legislature to adopt appropriate
legislation. 415 Mass. at 618. The legislature complied three days later, see Education
Reform Act of 1993, 1993 Mass. Acts 71, and students in Massachusetts have since
exhibited demonstrable gains in -educational performance. The National Assessment of
Educational Progress (NAEP) is a national assessment administered by the U.S.
Department of Education. From 1992 to 2005, Massachusetts students scoring at or above
proficient on NAEP increased from 36% to 44% in 4th grade reading, from 37% to 44% in
8th grade reading, from 23% to 49% in 4th grade math, and from 24% to 43% in 8th grade

math. See Education Week, Quality Counts 2006: Massachusetts 4, 5, 6 (2006),
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hitp://www.edweek.org/media/ew/qc/2006/17shr.ma.h25.pdf."

It is true that the Massachusetts education finance system was challenged again in
Hancock v. Commissioner of Education, 443 Mass. 428 (2005). However, as a result of the
education reforms enacted in response to McDuffy, the court found that the state was in
compliance with its constitutional duty to provide an adequate education, noting that the
legislative branch was “proceeding purposefully to implement a plan to educate all public
school children in the Commonwealth.” /d. at 435. Indeed, Hancock supports plaintiffs’
position by illustrating that when states enact legislation that protects the constitutional
rights of schoolchildren, the courts have fulfilled their responsibility.

In more recent cases, courts have continued to leave education policy decisions to
legislatures, yet have required them to implement a process for determining funding
allocations that is non-arbitrary. In Campaign for Fiscal Equity v. State (CFE ), 86 N.Y.2d
307 (1995), the New York Court of Appeals held that students were constitutionally entitled
to a “sound basic education.” Id. at 315. Although the State asserts that the CFE / plaintiffs’
request for “minimally adequate” education “morphed into a judicial definition of a ‘sound,
basic’ education” (Defs. Br. p. 33), the court had in fact used the “sound basic” language
interchangeably with “minimally adequate” throughout the litigation. See, e.g., id. at 307-08,

317, 319. As the Court noted in CFE I, the “sound basic” language was drawn from a prior

'2 Defendants’ discussion of Connecticut's NAEP scores fails to disclose the fact that in
2007, only 10% of students eligible for free or reduced lunch scored at or above proficient
level on eighth grade math, an improvement of just one percentage point from 1996. By
contrast, the percentage of Massachusetts students eligible for free or reduced lunch
scoring at or above the proficient level in eighth grade math increased from 7% in 1996 to
25% in 2007. Nat'l Ctr. for Educ. Statistics, NAEP Data Explorer, http://nces.ed.gov/
nationsreportcard/naepdata/ (click “continue to the main NAEP version NDE” hyperlink;
select “Go to Quick Start”; select the following variables: Grade 8, subject: mathematics,
jurisdiction: Connecticut and Massachusetts, variables: National School Lunch Variability,
Years: All years available; under “view results,” select “achievement level (cumulative)").
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case. [d. at 326 (citing Bd. of Educ., Levittown Union Free Sch. Dist. v. Nyquist, 57 N.Y.2d
27, 48 (1982)). After finding that such an education was not being provided, the court
ordered the legislature to “ascertailn] . . . . the actual costs of providing a sound basic
education” and to “[ensure] a system of accountability to measure” the success of the
reforms implemented. Campaign for Fiscal Equity v. State (CFE Il Trial), 719 N.Y.S.2d 475,
550 (N.Y.S. 2001). With regards to the costing-out study, the court deferred to the
legislature concerning methodology. See Campaign for Fiscal Equity v. State (CFE Ill), 8
N.Y.3d 14, 28-29 (2006).

The State asserts that the CFE /Il court “retrenched” the lower court’s remedial ruling
and “rebuked the trial court” for making its own determination of the proper level of funding.
(See Defs. Br. p. 34-35.) However, these actions were entirely consistent with the court’s
express intention to defer to the legislature as long as it adhered to a non-arbitrary process.
Accordingly, the court noted that while the state’s costing-out study methodology and
findings were “debatable,” they were not “irrational.” CFE /i, 8 N.Y.3d at 60."

The common thread in McDuffy, the CFE cases, and the long list of other successful
remedies has been that courts have either adopted broad guidelines, or instructed
legislatures to implement a non-arbitrary process. Defendants have not argued, nor is there
any reason to think, that Connecticut courts cannot do likewise.

CONCLUSION

For the foregoing reasons the trial court's September 17, 2007 decision should be

reversed and remanded with appropriate instructions.

'3 By contrast, see Brief for Connecticut Conference of Municipalities et. al. as Amici Curiae

Supporting Plaintiff-Appellants 1-7, stating the Connecticut school financing system is
irrational and arbitrary.
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Note RegaArdin‘g Citation Form

The defendants will use the following shorthand to refer to portlons of the transcript and
printed record.

1T - Transcript of proceedmgs on 12/16/92 (David Carter and Edna Negron).
2T - Transcript of proceedings on 12/ 17/92 ( Edna Negron, Elizabeth Noel and Donald Carso)

3T - Transcript of proceedings on 12/18/92 (Charles Senteio, Catherine Kennelly, John Shea and
Alice chkens)

4T - Transcript of proceedings on 12/21/92 ( Mary Wllson, Gladys Hernandez and Eddie Davis).
~ST- Transcript of proceedings on 12/22/92 (Jomills Braddock and Hernan LaFontaine).

6T - Transcript of proceeding-s on 12/23/92 (Raul Montenez-Pietre, Robert Pitocco, Jean
Anderson and Freddie Morris).

7T - Trahscript of prpéeedings on 12/29 92 (William Trent and Norma Neuman-]ohnson).

8T - Transcript'of proceedihgs on 12/30/92 (Norma Neuman-Johnson and Gary Nétriello).

9"1‘; - 'T‘rans:cript of proceedings on 12/31/92 (Gary Natriello).

10T - Transcript of roceedings on 1/5/93 (Robert Crairi).

11T - Transcrlpt of proceedings on 1/6/93 (Gary Natriello).

12T - Transcript of proceedings on 1/7/93 (John Allison and Wllllam Gordon).

13T - Transcript of proceedings on 1/8/93 (William Gordon).

' 14T - Transcript of prdceedings on 1/12/93 (Mary Kennedy, Hernan LaFontaine and Milo Sheff).
15T - Transcript of proceedings on 1/13/93 (Charles Willie).

16T - Transcript of proceedings on 1/14/93 (Christopher Collier, Yvonne Griffin and Clara
Dudley).

17T - Transcript of proceedings on 1/15/93 (Mary Carroll and Diane Brown Cloud).

18T - Transcript of proceedings on 1/20/93 ( Julie Morales and T. Josiha Haig).
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19T - Transcript of proéeedings on 1/21/93 (Robert Slavin). |

.ZOT - Trans;ript of proceedings on 1/22/93 (Virginia Pertillar and Adnelly Marichai).

21T - Transcript of foceedings on 1/27/93 (J effréy Foreman, Eugene Leach and Badi Foster).
22T - Transcript of proceedings on 1/28/93 (Gary Orfield).

23T - Transcript of proceedings on 2/2/93 (Thomas Steahr and Lloyd Calvert).

24T - Transcript of proceedings on 2/3/93 (Lloyd Calvert, Robert Nearine and John Hubert).

25T - Transcript of proceedings on 2/4/93 (John Kea\}enys Elliott Williams and G. Donald
Ferree).

26T - Transcript of proceedings on 2/5/93 (G. Donald Ferree and Christine Rossell).
2_7T - Transcript of proceedings on 2/9/93 (Christine Réssell).

28T - Transcript of proceedings on 2/10/93 (Robert Brewer).

29T - Transcript of proceedings on 2/11/93 (John Lemega and Douglas Rindone).
30T - Transcript of proceedings on 2/17/93 (Lloyd Calvert).

31T - Transcript of procgedings on 2/18/93 (Lloyd Calvert and John Flynn).

32T - Transcript of proceedings on 2/19/93 (David Armor).

33T - Transcript of proceedings on 2/23/93 (David Armor).

34T - Transcript of proceedings on 2/25/93 (William Gordon).

35T - Transcript of proceedings on 2/26/93 (Robert Crain and Gary Orfield).

36T - Transcript of proceedings on 12/16/93.

37T - Transcript of proceedings on 11/30/94.

R. , S. represents citations to the parties' Revised Stipulation dated June 6, 1995, in
the Printed Record. -

Vs

R.___,F.____ representscitations to the trial court's Finding dated June 27, 1995, in the
Printed Record. ' |
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I. COUNTERSTATEMENT OF FACTS AND PROCEEDINGS

A. STATEMENT OF THE CASE

The plaintiffsl/ brought this case as a 7schoql.desegregation"
case, premised on two basic allegations: that there is a large
concentration of minority students in the Hartford public schools,
.and that on average these students perform more poorly on standard-
ized tests than do sfudents in the suburban towns nearby. The crux
of the plaintiffs' argument has always been that, despite the fact
that the defendants did not cause the racial concentration that ex-
ists, and despite the fact that the defendants have worked hard to
dispel it, and have provided Hartford with-dramatiéally greater fi-
nancial and technical assistancé than any of thé suburban towns,
they have somehow violated the state Constitution. According to
the plaintiffs, this violation exists whenever, and for as long as,
"conditions" or "circumstances" (P/B 30) create a school district
with a disproportional racial or socioeconomic balance, notwith-
sﬁanding that the defendants have no control over these conditions
or circumstances. Their entire case rests on comparisons of raw
test scores, even though the evidence showed and the trial court
found that the scores are not reliable indicators of comparative

achievement or of the quality of education provided. (R. 352-53)
- The remedy the plaintiffs seek is nothing less than a massive
mandato;y reassignment of students based on race and ethnic origin,
eyen though the overwhelming evidence, and the trial court's find-

ings, establish that it is poverty and not racial isolation that

* The plaintiffs are seventeen individuals, who are students in
Hartford or surrounding towns, and their parents. Although they
seek sweeping relief that will affect every student in the entire
22 town region, if not the state, they have never sought to cer-
tify a class of plaintiffs. '
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causes lower educational achievement (R. 350, F 92}, and that the

mandatory measures sought do not work or have unacceptable social
and educational consequences. (R, 360, F 159)
B. EDUCATION IN CONNECTICUT: WHAT THE EVIDENCE SHOWS

It is ironic that the plaintiffs have charged the defendants
with failing to provide an equal educational opportunity to the
children of Hartford because no state has been more committed to
broviding a quality education to all children than has Connecticut.
From célonial—times to the present,'this state has been.a leader in
the field of education. (R. 336-38, F 1-2, 12) Basic to the state's
commitment has been its ongoing evaluation of the quality of edﬁca—
tion being provided, and periodic adjustments made as necessary to
the manner of its delivery. (R. 336-39, F 3-25)

Recognizing social and demographic trends that have led to in-
creased concentrations of minority students in the schools of the
major cities of this state, including Hartford, (R. 340, F 26—28),
Connecticut has been in the forefront of efforts to promote racial
and ethnic balance- in our échools.z/ On an intradistrict level,
the state in 1969 passed the Racial Imbalance Act, codified at
Conn. Gen. Stat. §§ 10-226a et seq., which requires that all
schools in a district maintain a student population which reflects
the student population as a whole, within certain specified toler-
ances. {R. 343, F 52-55; R. 230, S 62) The state Department of
- Education ("DOE") has enforced this Act vigorously, - bringing legal
actions against towns whose schools do not comply with its require-

ments. - (R. 343, F 55-58)

?/ The plaintiffs specifically amended their complaint to withdraw
any claim that the defendants had caused racial concentrations by
failing to provide integrated housing. (R. 334)

- 2 -
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On an interdistrict level, the state has funded Project Con-
cern, “one of the nation's first voluntary interdistrict programs
designed to promote véluntary desegregation, (R. 342, F 48); given
technical assistance and funding for constructing interdistrict
magnet schools; and established the Interdistrict Cooperative Grant
Program, Conn. Gen. Stat. § 10-74d, to encourage school districts
to develop plans to move students voluntarily across district
lines. (R. 345, F 65-66; R. 211, S 217—18)3/ In 19935 the legis-
laturefpassed P.A. 93-263, "An Acf Imprqving Educational Quality
and Diversity}" now codified as Conn. Gen. Stat. §§ 10-264a et
seqg., which establishes regional advisory boards to design plans
for increasing interdistrict.diVersity, and provides grants to fund
such plans. §§ 10-264c - 10-2641i.

The. DOE has also been vigbrous‘in identifying the combihation
of social and economic factors that impact on a child's ability to
learn, and in establishing methods of ameliorating'those factors to
the extent possible.4/ Probably the most egregious mischaracteri-

zation the plaintiffs have presented in their brief is their state-
ment that the trial court and the defendants operate on the
assﬁmption that "poor and minority children [{are] uneducable.”
(P/B 60) If the defendants believed such a thing, it is unlikely

that they would have devoted so much money and energy to developing

programs designed to compensate for the social disadvantages so

* Connecticut is one of only three states in the nation that have
voluntarily adopted legislation with a self-imposed goal to re-
duce racial imbalance and promcte integration, (R. 344, F 59),
and one of only seven states that voluntarily spend state funds

exclusively on desegregation programs without a court order. (R.
342, F 46) -

¥ See DX 3.9, 3.10, 4.1, 4.2, 12.5, 12.6, 12.8, 12.9-12.12, 12.29;

- R. 342, 345, 347-48, F 47, 68-69, 77, 86.
- 3 -
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many urban children bring to school with them. (R. 189, 191, 199,
212; S 63, 75, 156-58, 220-22)

| Since 1979, the basic state educational funding formula, or
Education Cost Sharing ("ECS") formula, has been weighted to pro-
vide more money to districts with more 1low ihcome students, and
since 1989, the formula has been reconstituted to provide addi-
tional funding on the basis of remedial needs -- the first state in
the nation to do so. Conn. Gen. Stat. §&§ 10-262f, 10-262q,
10-262h. (R. 345, F 64, 69) The plaintiffs have conceded that the
ﬁpurpOSe and effect" of this formula "is to provide the most state
aid to the neediest school districts." (R. 189-90, S 63) The
state also provides_numerousveducational grants to fund everything
from construction to transportation to spécial education, and vir-
tually all of these grants are calculated according to financial
need.s/ See App. Al78-Al182.

In addition, the DOE has established a Priority School Dis-
trict program for the eight largest-population cities in the state,
including Hartferd, "to improve student achievement and enhance
educational opportunities," (R. 212, S 222; R. 345, F 68); and in
1992, the DOE was reorganized to establish an Office of Urbah and
’Priority School Districts "in order to concentrate the resources of

the department on the problems of - the <cities, and more

* Hartford received $4,915 per pupil in state educational aid in
1991-92, over two and one half times the $1,758 per pupil re-
ceived by the 21 suburban towns -- an increase of $401 per pupil
over the previous year for Hartford, and a decrease of $120 per
pupil for the suburban districts. (R. 190, S 64-71) State con-
tributions to education comprised over 60% of Hartford's total
school budget in 1991-92, but less than 24% of the suburban dis-
tricts' budgets. (R. 190, s 71-72)

- 4 -
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specifically, to improve the achievement of students in the three
largest urban districts." (R, 347, 352, F 77,. 103-05; R. 199,
S 154-58).

The state has always ‘been and remains committed to doing all
that the educational system can do to ameliorate the massive social
problems that impair the educational achievement of students in the
State, and to provide them with an equal educational opportunity.
All the evidence supports the court's findings that the state has
done sé. (R. 355, 357, F 132, 143f The contrary view advanced in
the plaiﬁtiffs' brief is with the record and at odds with the
truth.

| C. THE PLAINTIFFS' APPROACH TO THE FACTS. -

In their nearly thirty page factual recitation, the plaintiffs
cite to the trial court's findings exactly four times, other than
to challenge a number of findings as clearly erroneous. They have
chosen instead to create their.own version of the facts by misrep-
resenting many facts as "undisputed," even though they are not con-
tained in the parties' stipulations, and simply disregarding others
in an attempt to paint for this Court a picture they failed to es-
tablish at trial. ©Not only is this unfair to the trial court and
the défendants, who endured a-trial the plaintiffs insisted-on,s/
but it does a great disservice to this Court, which, having re-

ceived detailed factual findings, must now sift through the record

and briefs to uncover the true state of the facts.

% The plaintiffs opposed- the defendants' motions to strike and for
summary judgment, did not file their own summary judgment motion,
and then presented 40 witnesses and 537 exhibits at a trial that
.consumed 35 days. They later proposed 551 findings of fact to
the trial court. Having received an adverse decision, the plain-
tiffs now ask this Court simply to ignore the trial's results.

- 5 -
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This "treasure hunt" is precisely the situation this Court

sought to avoid when it ordered the parties to "prepare a Joint
Stipulation of all facts that are undisputed [and] .. . additional
proposed findings of fact.” (App. AZ28) Because of the "obvious
importance” of this.case, it took the extraordinary étep of order-
ing further findings on issues not reached by the trial court, even
though it had neither heard the appeal nor found any errof. (Su-
preme Court Tr. 5/11/95, at 2 (App. A32)) Having championed this
procedﬁie, the plaintiffs now ask tﬁe Court to ignore its results.
To the extent that the plaintiffs were~dissatisfied with the
scope of the trial court's response to ﬁheir proposed findings,

they should have moved for review. Practice Book § 4054; Stamford

‘Apartments Co. v. Stamford, 203, Conn. 586, 590 n.l, 525 A.2d 1327
(1987) . This is consistent with the general rule that it is the

appellants' duty to ensure that the record is adequate for review.

Barnes v. Barnes, 190 Conn. 491, 493, 460 A.2d 1302’(1983).7/

To the extent that the plaintiffs claim evidence was "undis-
puted" or "uncontested,” the Court should be extremely wary. Al-
though this Court occasionally accepts as true facts the parties

have expressly agreed are "undisputed"; see Connecticut Mobile Home

Ass'n., Inc. v. Jensen's Inc., 178 Conn. 586, 593 n.3, 424 A.2d 285

(1979); it ordered the parties to undertake the exercise of

" In light of the unusual procedure it had ordered, this Court rec-

" ognized the possibility of the need for a motion for review and
incorporated time for such motions into its scheduling order.
(App. A30) This procedure was akin to the o0ld findings system,
under which the appellants still had the duty to move the trial
court to correct the record and, if aggrieved, to seek a proper
order from this Court. See W. Maltbie, Connecticut Appellate
Procedure §§ 281 & 283 (2d ed. 1957). The plaintiffs also could
have moved the trial court for clarification. Eslami v. Eslami,
218 Conn. 801, 817, 591 A.2d 411 (1991).

- 6 -

A20



C C

formulating a stipulation precisely to determine which facts are
undisputed.a/ As the Chief Justice astutely observed:- at the May 11,
1995 hearing, there is a difference between "what the parties indi--
vidually think to be undisputed and what ... they jointly think to
be undisputed, and there's bound to be disagreement about that."
(Supreme Court Tr. 5/11/95 at 9 (App. A39)). These words proved
prophetic, for as demonstrated below, many facts the plaintiffs de-

9
scribe as "undisputed" were actually hotly contested. / See MVMA

of the United States, Inc. v. O'Neill, 203 Conn. 63, 78-79, 523

A.2d 486 (1987). In fact, the defendants actually disproved much of
what the plaintiffs now call "undisputed."
Further, "a trier is not required to believe testimony merely

because it is not directly contradicted ... nor is the trier bound

by the opiﬁions of experts." Johnson v. Fuller, 190 Conn. 552,
556,V461 A.2d 988 (1983). Thus, the plaintiffs' claims tﬁat the
triei court and this Court are bound to accept what they character-
ize as "uncontradicted" testimony, and that their experts must be
believed over the defendants',.(P/B 43-44, 60) simply ignores the

law. See Mather v. Griffin Hospital, 207 Conn. 125, 145, 540 A.2d

666 (1988).» See BApp. A209 for representative citations of

testimony undermining the plaintiffs' experts.

® The parties did, in- fact, stipulate to over 250 facts. The
plaintiffs proposed 551 further findings and the defendants pro-
posed 94. From these, the trial court made 161 findings.

* For a list of some purported "undisputed" or "uncontested" facts
that the defendants have disputed, see RApp. A207.

*®/While- this Court may accept uncontradicted documentary evidence
as part of the record; State National Bank v. Dick, 164 Conn.
523, 525-26, 325 A.2d 235 (1973); Dr. Natriello's report, relied
on by the plaintiffs, .was not "uncontradicted documentary evi-

Cont'd on next page
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Finally, to the extent the plaintiffs challenge a trial court
finding as "clearly erroneous," they bear the heavy burden of show-
ing that the evidence could not support that finding, keeping in
mind that this Court cannot retry facts or pass upon the witnesses'

credibility. Pandolphe's Auto Parts, Inc. v. Manchester, 181 Conn.

217, 220-21, 435 A.2d 24 (1980); Practice Book § 4061. The plain-—
tiffs' "torrent of claimed error" does not serve the ends of jus-
tice, but instead reveals their true motive: to retry the facts of

this céée on appeal, having failed fo establish them at trial. See

State v. Pelletier, 209 Conn. 564, 566, 552 A.2d 805 (1989).

D. SETTING THE RECORD STRAIGHT: CORRECTING THE PLAIN-
TIFFS' VERSION OF THE FACTS

-—  In their discussion of the facts, thé plaintiffs have painted
a bleak picture of education in Hartford to support their claims
that Hartford.children_do not receive a minimally adequate educa-
tion or an equal educational opportunity compared to children in
the suburban districts. Since the trial court found as a matter.of
fact that Hartford children are receiving both (R. 355, 357; F 132,
143), the plaintiffs have ignored virtually all of the court's
findings other than tp assert that they are clearly erroneous, and
to criticize the court for failing to credit the testimony of their
witnesses. This Court should decline the plaintiffs' invitation to
retry the case and assess the credibility of witnesses. Neverthe-
less, the defendants feel compelled to address the plaintiffs' fac-

tual presentation, if only to set the record straight.

Coht'd from previous page

dence." (P/B 12) In fact, the defendants' experts undermined
much of the basis for this report and its conclusions. See App.
A208. ' :

_8._
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1. Racial Composition, Socioeconomic Factors, And
Test Scores

‘When the rhetoric is stripped away, the plaintiffs' case rests
on two bases: that the_Hartford school population is dompfised
predominantly of minority children, many of whom come from ex-
tremely poor socioeconomic backgrounds, and that, on average, Hart-
ford students score lower than their Suburban counterparts on
staudardized tests, especially on the CMT.

’ _ a. Racial Composition

There is no question that the great majority of the Hartford
school population is African—American or Latino (of various back-
grounds); As the trial court noted, this fact is the result of
personal geographic choices and powerful démographic trends that
have been in operation for decades. (R. 340, F 26-27) The record
shows thét these trends are continuing,ll/ changing in accordance
with the "collective exercise of personal geographic preferences,”
(R. 340, F 26) and will continue to change. (23T 21-22)

The plaintiffs use these figures.to argue that high racial
concentrations in a suhool district -- which they refer to as "seg-

regation” -- lead to lower educational achievement. 1In the first

/Between 1980 and 1992, the African American student population’ in
Hartford actually decreased by 9.6%, from 12,393 to 11,201, while
increasing in the 21 suburban towns by 62.5%, from 3,925 to

6, 380. (R. 187-89, S 44, 47, 57) The increase in Latino stu-
-dents is a relatively recent phenomenon in Hartford,,risihg dra-
matically from 599 students in 1963 to 12,564 in 1992. (R. 187,

S 41, 42) This trend began in the late 51xt1es, but really began
to make a significant impact in the seventies, and in the 1last
ten years alone, Hartford's Latino population has increased by
about 58%. (18T 29-30) Even here, though it should be noted
that the numbers of persons of Latino origin in the suburban dis-
tricts has also iricreased steadlly by 69.3% between 1980 and
1990, with a concomitant decline in Hartford's share of the La-

tino population in the region as a whole (23T 40-41 and DX 1.5)
See App. Al86.
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place, the Court should reject the plaintiffs' repeated use of the
word "segregation,” a loaded term that connotes intentional separa-
tion according to racial and ethnic membership.lz/ Even the plain-
tiffs have conceded that no child in Connecticut has ever been
intentionally assigned to s public school or district on the basis
of race, national origin, or socioeconomic status, except for a
Abrief period in 1869 when Hartford attempted to do so, but was pre-
vented from cpntinuing the practice by the General Assembly. (R.
211, S’216) |

Second, the state has had and continues to have as a 1long-
standing goal the reduction of racial and ethnic concentrations of
students, and has implemented the numerous programs and initiatives
discussed abovekprecisely to encourage this result. The defendants
have always believed that all of our citizens'benefit from inte-
grated schools in an  integrated society. Conn. Gen. Stat.
§§ 10-264a et seq.

The defendants part company with the plaintiffs' argument on
two points. First, the plaintiffs' own expertsl3/ presented no
competent evidence to establish that attending integrated schools
leads to greater aCademic achievement for minority students; or
that attending schools with dsmographically_high concentrations of

minority students necessarily leads to  poor academic

, 14 . .
achievement. / Notably, not one of the plaintiffs' experts could

2/See fuller discussion, Section II.A infra, and App. Al195-A206.

/47 87-88 (Davis); 5T 86-88,  112-113 (Braddock); 7T 100,120
(Trent); 10T 159-161 (Crain); 15T 88-89 (Willie).

4/ The experience of Bloomfield, which arguably has an even greater
minority concentration than Hartford, demonstrates that minority
children can achieve excellent educational results in schools

Cont'd on next page
_-10._
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.say with any degree of certainty that mandatory redistricting of
schools in the Hartford area and the reassignment .0of children to
schools according to some preset racial or ethnic percentage would
lead to a better level of achievement for any of the children. §g§
Part I.D.5 lEE:E- .The plaintiffs' experts could not even suggest
what percentage would be_sufficient to achieve a "constitutionally
adequate”™ racial and ethnic mix. (R. 359-60, F 157)

This fact leads to the‘second point of disagreement. The de-
fendanés' experts presented strong'evidence.that mandatory redis-
tricting and reassignment of students to achieve racial balance are
"ineffective methods of achieving integration.” (R. 360, F 158,
159) Ultimately, the plaintiffs insist on massive aﬁd mandatory
reassignments of students on the basis of race and ethnic origin,
but have failed to establish that such mandatory measures are ei-
ther constitutionally required or educationally desirable.

b. Sociceconomic Factors

The trial court found that the “generally poorer academic per-
formance" of Hartford students is a function of their low
socioeconomic status rather than their race or ethnic origin. (R.
350, F 90-94) This- finding is overwheimingly supported by the
evidence.

If there is one thing the plaintiffs and the defendants agree

on, it is that many <children in Hartford 1live in ~dismal

Cont'd from previous page

with a high concentration of minority students. (DX 8.2, 11.16
(App. Al42-43), 32T 73-81) The difference between the Bloomfield
experience and the Hartford experience is one of socioeconomic
influences, not of race. Id. 4

- 11 -~
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socioeconomic conditions.ls/ Added to these sad living conditions
are the facts that many children in Hartford have limited English
proficiency (R. 196, S 124-26), and some frequently move from place-
to place, causing interruptions or incOnsistency in their school-.
ing.ls/

Unquestionably thésé deplorable conditions exact both a social
and academic cost on these children, and both the state and the
Hartford Board of Education have initiated a number of specialized
prograﬁs in an attempt to amelioréte their effects to the extent
possible. See discussion, § I.D.3, infra. All parties agree on
the seriousness of these conditions. Their present significance is

C : : . 17/
their impact on test scores as a measure of student achievement.

%/Many children come to school hungry, tired, poorly clothed, and
with a variety of health and dental problems -that have been ne-
glected. (17T 95-99; 1T 91) Many begin kindergarten with one to
two year developmental delays, and cannot even speak in a sen-
tence or formulate a question. (R. 237, S 145; 17T 99) A number
come from low-income, single parent homes, or homes where parents
have alcohol or drug problems, and where parents provide 1little
or no supervision, nurturing, or encouragement, and show no in-
terest in their children's schools. (R. 198, S 144; 1T 67;
17T 96) Others live in overcrowded homes, in high crime neigh-
borhoods, and many of the children or their families have been
the victims of crime. (R, 236, S 128-33)

¥/ High mobility rates, some in excess of 50% turnover in a given
school in a given year, are among the most important factors that
negatively affect Hartford <children's academic achievement.
(2T 91-92; 24T 77, DX 2.32, PX 197) In fact, Hartford has the
lowest stability rate (percentage of students who return to the.
same school as the prior .year) at the elementary level of all
other schools in the 22 town region. (R. 196, S 131) Some chil-
dren move in and out of the Hartford district as many as two to
three times a year. (24T 77)

Y The plaintiffs' claim that the concentration of children with low
socioeconomic status has an additional negative impact on student’
achievement (P/B 24) is an exaggeration of the testimony of their
own witnesses. Their own experts could not agree on what consti-
tuted a "concentration effect", or whether one actually exists.
Compare 11T 25-26, 164 (Natriello) with 15T 37-38, 84 (Willie).

Cont'd on next page
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c. Test Scores

Probably the most contested issue at trial was the effect to
be given to test scores as a measure of educational opportunity and
achievement. This is not surprising, since the plaintiffs' entire
case rests on fheir claim that lower test score results, pfimariiy
on the Connecticut Mastery Test ("CMT"), obtained by Hartford
school chiidren in comparison to suburban students, prove that
Hartford students are receiving an inadequate education. The trial
court found that mastery test scores cannot be used to draw conclu-

sions about  the adequacy of Hartford education, alone or in com-

pariscn with_the suburbs, because, inter alia, the tests do not
control for important variables that dramatically affect them. (R.
352-53, F 103-~15) The plaintiffs have termed these findings
clearly erroneous (P/B 8 n.17), but the evidence demonstrates that
the findingsvare clearly correct.

Substantial evidence, some frcm the plaintiffs' own witnesses,
established that it is improper to use the CMT scores for compari-
son with other districts, or tq support a finding of inadequate

education, for several reasons. The CMT, first administered 1in

. . . 18 X .
1985, 1is a criterion-referenced test / that was designed by the

Cont'd from previous page

Even their chief proponent of the theory, Dr. Mary Kennedy, con-
cluded that concentration has no statistically significant effect
on the rate of learning (14T 78), and the author of the study on
which she relied concluded that concentration does not have a
large effect on achievement. (14T 76) At any rate, both Kennedy
and Natriello agreed that to whatever extent a "concentration ef-
fect" may exist, it can be overcome by special school programs
designed to alleviate it (14T 59;11T 175-176) -- programs such as
those offered in Hartford.

18/ : . . e v s .
; A criterion-referenced test measures an individual's mastery of
certain skills, as opposed to a norm~-referenced test, which meas-

Cont'd on next page
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State Board 6f Education for two primary purposes: to show each
district the .strengths and weaknesses of its programs, so that it
can adjust its attention to éreas wheré it is most needed, and to
serve as a basis fdr‘incréased funding for districts whose students
fall below a set remedial standard. (R. 352, F 103) As a
criterion-referenced test, the CMT was not designed for interdis-
trict éomparisons because it does not measure or control for any
variables, primarily socioeconomic factors, that affect test scores
or tesé.takers, in various districté.lg/ (31T 149-151 (Flynn))
Numerous witneéées testified that since the CMTs do not con-
trol for factors such as developmental delays, reduced English lan-
guage proficiency, and high mobility rates, the tests tell nothing
about relative achievement or the qﬁality of education provided.
(31T 151-53; 32T 21; 18T 96-97) Children with limited English pro-
ficiency will obviously have more trouble on a standardized test
constructed in English than those speaking English- fluently.
(2T 15-16; .4T 60-61; 20T 57-58) Similarly, a student. coming to

school with a severe developmental delay caused by numerous

Cont'd from previous page

- ures relative achievement against 'a normative sample. (31T
148-49) Criterion-referenced tests are not designed to be used
“for comparative purposes. (31T 151 (Flynn))

¥/ professor John Flynn, a testing expert, testified that the plain-
tiffs' use of CMT scores to compare the quality of education in
Hartford schools to the quality of education in the suburban dis-
tricts was of "no use whatsoever." (31T 151) Even Dr. Natri-
ello, the plaintiffs' chief expert who constructed his study and
based his conclusions on the differences in test scores, was
forced to admit that at least some of the gap between Hartford
scores and suburban scores was attributable to socioeconomic fac-
tors, but he did not control for them in his analysis of the
scores. (11T 81) '

- 14 -
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background factors -- such as the kindergartner who cannot speak in
a sentence -- may well have attained a greater degree of achieve-
ment than a suburban counterpart in two years, yet still have a
lower test score because she started at suéh a dramatically lower
base. (6T 41-42; 24T 116-117) Children moving in and out of school
two or three times during a single school year will obviously have-
less opportunity to learn even the most basic concepts than those
students who have remained in the same school for the entire course
of stuéy. - (2T 91~92; 3T 139—40;-6T 39; 24T 88-89, 116—117) High
mobility rates in some Hartford schools are seen as the most seri-
ous problem affecting the learning process,? (2T 91) and also im-
pair the validity of the test score as measure of the educational
input. When students move in and out of schools so frequently, the
‘tests do not measure the quality of education'at any particular
school._ Similarly, since the test is not measuring the same group

»

of students, no reliable conclusions may be drawn about the pattern

. . 21, . .
of learning  over time. / Yet the plaintiffs have used these

scores to draw these very conclusions.

*/Mobility rates measure the rate at which students move in and out
of a school or district during a school year. (21T 10) The evi-
dence established that high mobility is one of the chief problems
in the Hartford schools (2T 91), and that mobility rates among
the Hartford schools in 1991-92 ranged from a low of 16.6% at
Naylor School, to a high of 63.1% at Kinsella school. (DX 2.32,
App. Al4l) Nearly 3/4 of the schools had a mobility rate of at
least thirty percent, id., a rate substantially higher than in

the suburban schools. (R. 196, S 131; DX 2.32; PX 163, p. 27)

*/For example, if a child enters a school in March and is tested in
April, that test reveals nothing about the education he has re-
ceived in that school, since he just arrived there. It is really
measuring the education he received in his previous school or
schools, wherever they may be. Similarly, it is impossible to
compare second grade scores with fourth grade scores and draw a
~conclusion about whether children are learning as they. are pro-

Cont'd on next page
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Other types of testing, such as cohort analysis using the Met-

’ a' ] 22
ropolitan Achievement Tests (MATS), / show that Hartford students’

scores continue to increase each year, demonstrating that they are
continuing to learn. (DX 13.11; 24T 86-88, 116-117) Although their
average scores still fall below.the suburban averéges, they do not
fall further behind over time, even though the socioeconomic gap
continues to increase. (Id.) What this demonstrates is that, al-
though many Hartford students start at a dramatically lower level
than tﬂeir suburban éounterparts ana continue to suffer the effects
of a lowzsocioeconomic environment, they are learning ét a rate
comparable to suburban students. (Id.) These tests also show that .
a significant number of Hartford students tested in the high per-
centile range, some tested at the lowest, and the majority fell
- somewhere in the middle (DX 13.11-13.14, App. 146; 24T 96), demon-
strating that average scores reveal nothing about individual
achievement within the range.

Even Dr. Natriello, the plaintiffs' expert, had to concede
that the CMT is at best a narrow indicator of educational attain-
ment. (11T 189) Yet he and the plaintiffs used it as the primary
basis for claiming that Hartfbrd students are not receiving an ade-
quate educatidn. The evidence -- even the plaintiffs' own evidence

-- amply supports the trial court's findings that the CMT results

Cont'd from previous page

gressing through school, because substantial numbers of the
fourth graders were not in that school in second grade, or even
in third grade. (3T 139-40; 6T 38-40) See also (24T 161-167)
(same criticism for Spanish SABE results).

/In cohort analysis, the same students are tested in consecutive
years. See DX, 13.10, 13.11. App. Al45-46. For fuller discus-

sion, see testimony of Dr. Robert Nearine, App. Al47-Al176.
' - 16 -
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cannot be used to draw comparisons between districts or conclusions
about the adequacy of education being provided in Hartford.
d. The SSsP

The plaintiffs and their witnesses base much of their claim of
inadequacies in the Hartford schools on data from the Strategic
'Sshools Profile ("SSP"), a district reporting device established by
the state DOE to'monitor school systems, in order to support numer-
ous claims that Hartford does not measure up to the suburban
schools in tssching staff,,facilities,rand programs. .The SSP was
developed by the DOE to enable district administrators to assess
strengths and weaknesses in their systems and to develop corrective
action plans, (29T 80-81), and the DOE expressly cautioned against
making comparisons across district lines. (29T 81-83) This is es-
pecially important here because the SSP results the plaintiffs and
their experts use in drawing conclusions about the relative quality
of the Hartford system were drawn from the first year of the SSP
program, and start-up problems -with definitional components of the

survey caused unreliability in the reported results. (;g.)zs/ Nev-

ertheless, the plaintiffs in their brief continue to refer to these
figures for comparative purposes, knowing they are not reliable.

2. Teachers, Facilities And Supplies

a. Teachers and Class Sizes -
The plaintiffs conceded, and the trial court found, that the

teaching staff in the Hartford schools is excellent, at least as

*/A state DOE official testified that numerous errors were discov-
ered in the Hartford profile, leading to problems in interpreting
estimates of instructional time per week, lab sciences and for-
eign languages offered, as well as the educational background of
Hartford teachers.'(29T 86~90) The official testified that the
state was attempting to "tighten up" the definitions and build in

accuracy checks so .that data from future SSPs would be more reli-
able. (Id.)

_17_
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qualified as the teachers in the suburban districts, and that the

class sizes in Hartford are comparable to, and in many'cases lower
than, those in the suburban districts and around thé state.
(R. 354, F 120-121; R. 191-92, S 76-84) The plaintiffs now attempt
to denigrate the teaching staff, claiming that they have a lower
proportion of masters' degrees and more first year teachers than
other districts.  These claims misstate or distort the evidence,
and are contrary to the testimony of their own witnesses and their
own.stipulations. (R. 191-92, S 76—84; 2T 7, 29; 4T 28-29) The
claimed lower rate of masters' degrees turned out to be based on a
reporting error on which the plaintiffs' expert, Dr. Natriello, had
rélied. In reality, 88.5% of the Hartford teachers in 1992 had a
master's degree?or-equivalent; as the plaintiffS'themselves con-
.ceded (R. 191, S 78), the second highest level in the 22 tdwn re-
gion. (PX 163, Fig. 39)2%
b. Facilities

As one of the plaintiffs' own witnesses testified, the Hart-
ford school buildings are in generally good shape. (Senteio, 3T 16;
PX 153, p. 5-2) The plaintiffs' attempt in_their brief to paint a
picfure of schools falling down around the school children is sim-

ply unsupported. Although as in any district some schools are in

#/ps for the plaintiffs' claim that the "number of first vyear

teachers in Hartford is twice the statewide average," (P/B 19)
the plaintiffs neglect to mention that the difference in number
is actually quite low: 2.4% first year teachers for the state-

wide average vs. 4.9% for Hartford. (DX 8.7; 29T 143). Further,
the majority of Hartford's first year teachers were hired in
1989-90, as part of a concerted effort by Hartford to reduce
class sizes and improve teacher-student ratios. (DX 8.7;
29T 143-44) As a result, Hartford's teacher-student ratio im-
proved by 2.2 teachers per thousand students, while the statewide
teacher-student ratio worsened. (R. 191, S 79-80) More to the
point, the plaintiffs' own evidence showed that the new teachers
coming into the district were of "excellent" quality. (4T 9)

_18_
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need of repairs or maintenande projects, even the plaintiffs con-
cede that no school has any heaith, safety, or fire code viola-
tions. (R. 193, S 100)25/

Besides exaggerating the schools' condition, the plaintiffs
also neglect to tell the Court. that shortly before trial, Hartford _
voters approved a $204 million bond project for school repairs,
maintenance, and construction projects, and that schools in need of
repair or additions, including schools referted to by the plain-
tiffs,~were slated to receive theﬁ. (27T 115;26/R. 193, S 103) The
plaintiffs also fail to mention that the money spent by Hartford on
these construction projects is reimbursable by the state at a rate
of at least 73%. (R. 1923, S 102-04; 12T 135) What is significant
here, since only the state is a defendant, is that Hartford has the
authority to plan construction ‘or major renovation projects as
needed, to set its own priorities in this regard, and to apply to
the State for reimbursement. (3T 11; 25T 24) The evidencevshowed
that the city has never had such a reimbursement request denied by
the state. (28T 20)

c. Equipment and Supplies, Textbooks and Libraries

" Once again, the plaintiffs have attempted to depict Hartford

students as having inadequate supplies for even basic needs, but

**/In comparing Hartford schools to the suburban districts, the
plaintiffs deliberately skewed the picture by selecting as a ba-
sis of comparison the schools of the Glastonbury, Farmington, and -
West Hartford systems, which their own expert, Dr. Natriello, ad-
mitted are not necessarily representative of the schools of the
21 suburban towns in the region. (11T 84-84B)

*The principal of McDonough elementary school, cited by the plain-
tiffs as an example of a school in very poor condition, testified
that bids were going out for a major renovation of the school
that would include an auditorium, gymnasium, and expansion, and

as a result portable classrooms would no longer be needed..
(2T 115)

- 19 -
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the evidencé does not support the claim. The evidence showed that
the schools have sufficient basic textbooks in all. subject areas.
(1T 73; 2T 102; 31T 94-95,’102) If they fall short anywhere, it is
in extras, or supplemental supplies. (Id.) One of plaintiffs' own
witnesses testified that equipment provided in Hartford schools was
comparable to suburbén districts (6T 71), and the plaintiffs con-
ceded that between the years 1989-90 and 1990-91, the Hartford
Board of Eduqation increased its budget for library books by 267
per ceﬁt. (R. 193-94, S 105)27/ To the extent the plaintiffs re-
lied on the SSP to claim gross disparities between Hartford and the
suburban districts, those claims are open to question for the rea-
sons stated earlier.

More to the poinf for this case, though, Hartford sets priori-
ties and decides how to allot its education budget among its many
areas of need, just as the suburban school districts do. Evidence
established that Hartford paid its employees $2,361 more per pupil
in employee benefits than the state average bétween'1980 and 1992,
substantially more even than did the cities of New . Haven and
Bridgeport. ({(R. 194, S 107, 108) These decisions, whether they be
wise or not, are made by Hartford, not by the defendants. (R. 194,
S 110) Indeed, they are typical of the choices that all school

beoards must make all the time.28/

#/The record also shows that Hartford receives numerous grants from
private groups and <corporations for ©books and equipment.
(30T 14-15, 31-32, 89-90)

%/The chairman of the West Hartford Board of Education testified
that, due to state funding cuts in 1991-92, West Hartford elimi-
nated its talented and gifted program, some all day kindergar-
tens, the computer education program in the middle schools,
foreign language instruction in the elementary schools, and ca-

Cont'd on next page
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3. Curriculum And Special Programs

a. Curriculum

The plaintiffs have relied on selective and often erroneous
information to try to persuade this Court that the Hartford cur-
riculum is inadequate (P/B 18-19), but the record belies their ef-
forts. As noted earlier, data relied on by the plaintiffs
extracted from the SSPs are highly suspect, especially in the areas
of instruction time, 1lab .offerings, ‘and ‘foreign languages. The
evidence demonstrates ﬁhat Hartford schools offer a full_and varied

'range of courses that easily satisfies the mandates of Conn. Gen.

o .
-Stat. § 10-16b, and even surpasses it.2 / (DX 2.19; 30T 4-9) One

30/ L .
witness 0/ who reviewed the Hartford school system in depth, testi-
fied (30T 4-5): |

[Tlhe Hartford public schools offers a breadth and depth
of academic programs sufficient to meet the education
needs, common to all students, and by that I mean, if I
went into another school system, what I would find is a
curriculum statement that would be very, very similar,
because what this document shows are those programs that
are being offered from kindergarten through grade 12. I
also noted, and I think it's worth commenting on, was
that Hartford not only offers a curriculum that you'd

Cont'd from previous page

reer and vocational counseling in the high schools. (29T 10-15;
R. 194, S 111-12) During this same period, Hartford received a
substantial increase in state education funds, (R. 190, S 64-72),
and continued to provide numerous special programs. See § 3(b)
infra.

2%/ por example, Hartford offers advanced Pascal computer courses un-
available in many suburban schools, college courses to advanced
students in local colleges, a "classical magnet program" for mid-
dle school students that includes Latin, philosophy, logic,
rhetoric and astronomy, and classical English and Latin at the
high school level. (30T 5-8)

*/Lloyd Calvert was superintendent of schools in West Hartford
(1987-1990), Trumbull (1971-1976), Windsor (1967-1969), and as-
sistant superintendent in Hartford (1969-1971), so he was

uniquely qualified to compare Hartford schools to suburban
schools, (DX 2.0) :

_21_
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expect to be available in any school system, but it also

has some unique offerings which are a reflection of the
unique needs and also unique interests of children and
young people attending that school system. (30T 4)

b. Special Programs Offered
The plaintiffs state that Hartford has "few" special needs

programs, despite the need for them,.and that the bilingual program
is inadequate. (Pp/B 20) These statements are simply unsupported
by the evidence, even the evidence of many of their own witnesses,
which shows a.school system that has been creative and dedicated in
developing programs to deal with the special needs of its students
-- many of.them far removed from a traditional educational program.

To combat social problems that inhibit children's ability to
‘achieve in school, the ngtford school system offers a preschool
program for four year olds in 18 of its 26 elementary schools
(30T 9-10; 3T 151; 6T 31; 17T 86); and provides all dajkindergar—
ten in each of its schools. {3T 10) All schools offer free break-
fast and free or reduced lunch programs, funded entirely by federal
and state funds. (R. 192, s 91-93) Schools provide health and
dental screeniﬁg and referral services, far beyond what is provided
in other districts. (14T 151; 1T 81; 6T 11, 42-43, 151-52) One
‘school, the Betances School, provides avFamily‘Resources Center,
funded by a state grant, which offers many innovative programs to
parents and children,. including . day care services, parenting
claSses, drug counseling, and adult education courses. (Conn. Gen.
Stat. § 10-40, 2T 11-12; 30T 65-66) Seven schools in Hartford are
designated as Comer Schools, following a program»developed by Yale
Professor Dr. James Cpmer expressly to mitigate the effects of low

socioeconomic backgrounds. (30T 29-30; 66-67; 18T 63, 100-101) Even
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the plaintiffs' expert, Dr. Robert Slavin, testified to the effec-
tiveness of the Comer School concept. (19T 32)

Contrary to the plaintiffs' description, the bilingual program
in Hartford is the most comprehensive in the area, if not.in the
state. (20T -11-12, 60) This program offers a full bilingual pro-
gram for 6,000 students in five languages, to enable them to con-
tinue their academic program in their native language while
learning English. Id., 11. 1In addition, the system offers an Eng-
lish aé a Second Language ("ESL") brogram for students in twénty-
three other languages, to provide supplementary support for stu-
dents in the mainstream program. (20T 11—12)31/

To address the high mobility problem as. it applies to students
who move frequently within Hartford, the schéol system has stan-
dardized. its curriculum and textbooks to make intradistrict.trans-
. fers easier. (R. 192[ S 88) The system also provides a dropout
program (18T 40), a career program (2T 23), with visits to college
campﬁses fof interested students (2T 62-63) and, in lieu of Ad-
vanced Placement courseé, has arranged with area colieges to permit
academicaily advanced students to take courses in the colleges
theﬁselves. (30T 6~7) Hartford has even set up a New Arrival Ceﬁ—
ter for West Indian students to assist immigrating students make a
smoother academic transition (R. 233, S 94; 6T 88-89), and teachers
receiVe specialized training in methods of dealing with the unique
backgrounds and problems_presented by their students. (Ri 354,
F 122; R. 192, S 87; 4T 10) | ‘

31’Hart_ford also offers a Spanish as a Second Language program for
English-speaking students, to encourage intermingling of students
from various backgrounds. (1T 72)
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'All in all, the evidence amply supports the trial court's
findings that “[s]ome of the best special education-classes in the
state can be found in the Hartford city schools," (R. 354, F.124)
and that Hartford "offer([s] academic programs that are sufficient
to meet the basic educational needs of all its students and also
provide[s] other programs that are required to meet the special

needs of its economically disadvantaged students." (Id., F 125)

4. "As Well As Can Be Expected"?

The plaintiffs and amici32/ excoriate the trial court and the

defendants' expert, Dr. David Armor, for allegedly "advancing a
theory that poor children in Hartford are doing as well as can be
expected given their circumstances, and that schools cannot make a
difference." (P/B 10-11) They also claim that Dr. Armor's opin-
ions are invalid as based on "poor methodology." (P/B 60) These
statemenfs are gross distortions, and require a brief response.

Dr. Armor, a well recognized social scientist with an exten-
sive background in educational and desegregation studies (DX 11.0),
studied the Hartford schools using regression models to control for
.various socioeCQnomic and racial factors. (32T 29) Based on these
studies, he concluded that racial composition does not have a sta-
tistically significant effect on achievement test scores or on dif-
ferences between Hartford and the suburban schools (32T 924, 120),
and so simply changing racial composition is not likely to increase
achiévement. (32T 122-123) Rather, socioceconomic factors other than
race explained most of the difference in achievement. (32T 31, 48,

67, 83-85; DX 11.1-11.31) In conducting his regression analysis,

*’Amici Connecticut Federation of School Administrators, et al.,
and amici Connecticut Legislative Black and Puerto Rican Caucus,
et al.
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he compafed actual test scores against expected or predicted scores
for the particular control, and concluded that the actual approxi-
mately matched the expected. (32T'84, 94-95) The conclusion that
Hértford students on average scored "about Where expected" when the
control .is factored in is clearly stated in the statistical analy-
sis sense, not in a pejorative sense as the plaintiffs and amici
'suggest. The trial court's citations to Df. Armor in Findings 139
and- 140 are qléarly made in ‘the same context, and the plaintiffs'
and amiéi's attempts to twist the méaning is reprehénsiﬁle.33/

Contrary to the plaintiffs' further mischaracterization, Dr.
Armor also concluded, unremarkably, that school programs can make a
small but statistical difference in closing the achievement gap
caused by socioeconomic factors (32T 97-98, 148) but that real im-
provement requiresi changing " the socioeconomié conditions them-
selves. (32T 121-122)

5. Remedy

It is quite telling that the plaintiffs' experts could not
propose a'plan for tﬁe_redistricting they seek, nor could most of
them even hazard a guess as to what percentages of which ethnic
group would compriée the proper distribution.34/ Nor did they have

any idea how to factor in the socioeconomic factors that they all

*)As for the criticism of Dr. Armor's methodology by the plain-
tiffs' expert, Dr. Crain, it should be noted that Dr. Crain's
conclusions were themselves challenged by Dr. Armor, 32T.117-119;
DX 11.26, and that Dr. Armor's methodology was considered appro-
priate by another testing expert, Dr. John Flynn, 31T 183. It
should also be emphasized that Dr. Crain himself conceded on
cross-examination that socioeconomic factors have an impact on
achievement and must be controlled for in any study, and that his
only dlsagreement with Dr. Armor is in the extent of the socio-
economic effect, not the fact of it. (35T 76, 79-80, 111-12)

*See e.g. 34T 24, 70, (Gordon); 7T 133-35 (Trent); 22T 44, 58,
92-96 (O1 (Orfleld) 12T 72-76 (Allison).
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agree impact on student performance, conceding that this is not the

"usual" case where race alone should be considered. - They were con-
tent to leave it to the coﬁrt to figufe it all out.35/

Similarly, they were singularly unconcerned about how much
such a massive redistribution of students would. cost, 19T 49
(Slavin); 22T 104 (Orfield); 15T 124-126 (Willie), even though pro-
.jections made by Hartford showed that to achieve a 50-50
minority/majo;ity balance would require the reassignment of more
than 26)000 students at a cost of 6ver $10 million for}transporfa—
tion costs alone, and to achieve a 33.8% minority enrollment in

Hartfqrd to reflect the regional average would require the reas-

signment of more than 30,000 students at a cost of nearly $15 mil-

. 36
lion for transportation costs alone. (DX 13.4; 21T 81-85) / Nor

did the plaintiffs provide any solid evidence that such a massive

37
upheaval would result in higher achievement for any student. /

3%/13T 150-51, 34T 94 (Gordon); 11T 156-162 (Natriello); 22T 92-98
(Orfield); 7T 81,134 (Trent); 12T 85-86 (Allison)

/It is also quite telling that some previous court ordered deseg-
regation plans the plaintiffs' experts touted as successful often
ended with minority concentrations dramatically increasing,
15T 108-109; 27T 13, 17-18; 34T 20-21, 52, 55, and with courts
being forced to retain Jjurisdiction and supervision over the

school systems for upward of 20 -years. (R. 214, s 256;
34T 63-64)
¥/ In fact, the contrary is the case. A 1992 Report on San Fran-

cisco schools following a desegregation consent decree, prepared
by a panel chaired by the plaintiffs' expert, Dr. Gary Orfield,
concluded that, after eight years of court supervision and nearly
a quarter of a billion dollars in new funds, desegregation had
been achieved, but minority students still showed "devastating
levels of educational failure." PX 455, p.l, 5, 30. See also
22T 102-05 (Orfield); 7T 102, 110~111, 120, 131-134 (Trent);
19T 70-73 (Slavin); DX 12.25, p. 7, 13 (Schofield Report); 27T 63
(Rossell), all demonstrating no improvement in achievement at-
tributable to. integration.
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Despite this demonstrated lack of success, the plaintiffs ask
this Court to order massive disruptions to thousands of students,
and effectively to assume control of the educational system in Con--
necticut, acting as a super-legislature and glorified Board of Edu-

cation. The Court should .decline this invitation.

II. ARGUMENT

A. CONSTITUTIONAL RIGHTS ARE NOT "TAKEN TOGETHER": DE-
BUNKING THE PLAINTIFFS' INTERPRETATION OF
HORTON v. MESKILL '

The plaintiffs allege\violatiOns‘of their: (1) right not to be
"segregated" under Art. I, § 20; (2) equai protection rights under
Conn. Const. Art. I, §§ 1 and 20; and (3)kfundamental right to a
free public elementary and secondary education under Article VIII,

38 . . . . .
§ 1. / The plaintiffs strive mightily to convince this Court that

these constitutional provisions, "taken together," (P/B 39) grant
them heightened constitutional perectiong Their "combined force,"”
(P/B 47) they argue, gives this Court the authority to rectify the
"conditions" of which they complain. The Court should not be de-
ceived by this sleight of hand.

_ There is no such thing as a constitutional amalgamation. Con-
stitutional adjudication is not an arithmetic exercise by which
~litigants can simply stack prdvisions‘one on another to achieve en-
hahced protections. For example, a citizen has no greater rights
égainst é warrantless search under the Fourth Amendment because the
éolice happen to be looking for "arms" protected under the Second
Amendment or Conn. Const. Art. I, § 15. Rather, the Court ad-

dresses the claims separately under the appropriate standards. 1In

*®/The plaintiffs have abandoned their Fourth Count alleging due
process claims. (R. 44; P/B 2 n.1l)
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this case too, the Court must evaluate the plaintiffs' constitu-
tional claims individﬁally,

The most obvious example of the plaintiffs' misguided consti-
tutional stacking theory is their fundamental misunderstan@ing or

mischaracterization of Horton v. Meskill, 172 Conn. 615, 376 A.2d

359 (1977) ("Horton I") and Horton v. Meskill, 1195 Conn. 24, 486
A.2d 1099 (1985) ("Horton II1I").  They twist the holdings of these
cases in an aﬁtempt to accomplish’three things: (1) eliminate the

state action requirement for an equal protection claim; (2) invoke
strict scrutiny; and (3) invite the Court to second guess whether
the legislature has. passed "appropriate legislation."39/ These
cases, while landmarks in Connecticut jUrisprudence, have never
been read ‘to permit an amalgamation of constitutional rights.
Rather, they are plainly no more than equal protection caseé, and
this Court has since understood and applied them as such. See Ben-

jamin v. Bailey, 234 Conn. 455, 461-62, A.2d (1995) ; Horton

I1I, 195 Conn. 24, 35-41, 486 A.2d 1099 (1985); Campbell v. Board

of Education, 193 Conn. 93, 105, 475 A.2d 289 (1984).

Like all equal protection cases, the predicate to determining
the proper level of scrutiny is whether the regulation infringés
upon a fundamental right. For example, the right to vote, to which

Horton 1II analogized, is a fundamentél right. Reynolds v. Sims,

%/The plaintiffs in their brief state that "this case falls
squarely under Horton v. Meskill." (p/B 38). Plaintiffs' coun-
sel, however, has more accurately described what the Court must
do to Horton for their legal theory to prevail: "The Connecticut
experiment in Sheff seeks to extend the jurisprudence of Horton
beyond funding and into educational equity." Brittain, "Educa-
tional and Racial Equity: Towards the Twenty-First Century - A
Case Experiment in Connecticut,” Civil Rights Litigation and At-
torneys Fees Annual Handbook (hereinafter "Educational and Racial

Equity") 219, 226 (1990) (emphasis supplied). See 37T 37 (court
takes notice of article). (App. AS56)
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377 U.S. 533, 562, 84 S.Ct. 1362 (1964). Thus, under the equal

protection clause, any alleged inequality.in-the regulation of that

fundamental right must pass elevated'scrutiny{ Kramer v. Union

Free School Dist., 395 U.S. 621, 626, 89 S.Ct. 1886 (1969) .

In Connecticut, the right to free public elementary and secon-

dary education is an affirmative state obligation. Moore v. Ganim,

233 Conn. 557, 595-96, 660 A.2d 742 (1995). This obligation is a
fundamental right. Horton I, 172 Conn. 615; 646, 376 A.2d 359
{1977) . Thus, any alleged inequality in the provision of that fun-

damental right must pass elevated scrutiny. Horton III, 195 Conn.

24, 38, 486 A.2d 1099 (1985).

This Court did not in Horton I read Art. VIII, § 1 "together
with"'Art. I, § 20 to create a new right; neither did the U.S. Su-
. pfeme Court in Reynolds read the right to vote "together with" the
Fourteenth Amendment to create a new right. Moreover, neither Hor-

ton I nor Horton III established that the Court would review all

conditions affecting the enjoyment of the fundamental right to edu-
cation, regardless of whether the State's action in regﬁlating or
implementing that right héd caused those conditions.

| Thus, the Court should not succumb to the plaintiffs’ pérsis-
tent attempts to mischaracterize the Horton cases.4°/ Rather, the
~Court must address separately the plaintiffs' distinct. legal

claims: the right against "segregation" under Art. I, § 20, the

“/See, e.qg., Plaintiffs' Brief, p. 38 ("In Horton I the plaintiffs
challenged a state system that sent children to schools with
grossly disparate financial means to e€ducate children."); p. 40
("Horton I and Horton III established that any measures poten-
tially abridging the right to education is subject to strict ju-
dicial scrutiny"); p. 56 (Horton I held that "the judiciary is
responsible - for determining. compliance with [the state's] duty”
to educate its children). «
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substantive right to education ‘under Art. VIII, § 1, and the equal

provision of that right under Art. I, §§ 1 and 20. See Broadley v.

Board of Education, 229 Conn. 1, 639 A.2d 502 (1994) (addressing

substantive and equal protection claims separately).

B. THE "SEGREGATION" CLAUSE OF ART. I, § 20 DOES NOT
OBLIGATE THE STATE TO RECTIFY DE FACTO, INTERDIS-
TRICT RACIAL IMBALANCE.

The United States Supreme Court has held.in the segregation
context that~ only de jure segregation violates the Fourteenth
Amendméht. - Plaintiffs must x"'pfove‘ not only that segregated
schooling exists but also that it was brought about or maintained

by intentional state action,' ... that is, that the school offi-

cials had 'intended to segregate.'" Columbus Board of Ed. V.

Penick, 443  U.S. 449, 464, 99 sS.Ct. 2941 (1979) (emphasis sup-

41 . . -
‘plied) . /'Thus, "intentional state action," a positive act of seg-
regation,A is an "indispensable prerequisite" to a finding of

prohibited racial classification.. 2 R. Rotunda & J. Nowak, Trea-

tise on Constitutional Law, § 16.4(d) (2d ed. 1992), p. 570.
Of course, federal precedents do not bind this Court's inter-
pretations of state constitutional provisions. State statutes and

the state constitution may afford <citizens higher 1levels of

“/see also Missouri v. Jenkins, 115 S.Ct. 2038, 2048-54 (1995);
Freeman v. Pitts, 503 U.S. 467, 112 S.Ct. 1430, 1447 (1992) ("the
school district is under no duty to remedy imbalance that is
caused by the demographic factors."); Pasadena City Board of Edu-
cation v. Spangler, 427 U.S. 424, 434, 96 S.Ct. 2697 (1976) ("the
Constitution is not violated by racial imbalance in the schools,
without more."); Milliken v. Bradley, 418 U.S. 717, 746-47 and
n.22, 924 s.Ct. 3112 (1976) ("The suggestion ... that schools who
have a majority of Negro students are not 'desegregated,' what-
ever the racial make-up of the school district's population and
however neutrally the lines have been drawn and administered,
finds no support in our prior cases.")
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"protection than the federal cohstitution. State v. Geisler, 222

Conn. ‘672, 684, 610 A.2d 1225 (1992). However,

[tlhis Court has never viewed constitutional language as
newly descended from the firmament like fresh fallen snow
upon which jurists may trace out their individual notions
of public policy uninhibited by the history which at-
tended the adoption of the particular phraseology at is-
sue and the intentions of its authors.

Cologne v. Westfarms Associates, 192 Conn. 48, 62, 469 A.2d 1201

(1984). Thus, the Court employs now familiar "tools of analysis"

in construing the "contours of our state constitution ([to] reach

reasoned and principled results." State v. Geisler, 222 Conn. 672,
684-85, 610 A.2d 1225 (1992). These tools include the provision's
text, holdings and dicta of this Court, federalAprecedent, sister
state decisions, the historical setting and the framers' debates
and ecoﬁomic/sociological considerations. Id. at 685. This "sys-
tematic analysis" "encouragées a principled development of our state

constitutional jurisprudence." State v. Morales, 232 Conn. 707,

716 n.10, 657 A.2d 585 (1995).

'The plaintiffs contend that the word "segregation"‘z/ in Art.

I, § 20 manifests an intent to impose an affirmative obligation on

“/Throughout their brief the plaintiffs use the term "segregation"
loosely, not distinguishing between de Jjure "segregation" and de
facto racial imbalance. The defendants, of course, do not be-
lieve that de facto racial imbalance is a positive or acceptable
condition. To the contrary, all students and all races can bene-
fit from ameliorating these conditions. (R. 198, S 150-52) Gov-
ernment and society has, as plaintiffs' counsel characterized it,
a "moral obligation” (36T 37) to attempt to remedy the ills that
flow from racial imbalance, as well as many other "conditions."
Brittain, "Educational and Racial Equity," at 223. ~ While the
plaintiffs and amici have seized upon the trial court's finding
that the State "has long acknowledged an affirmative responsibil—
ity to desegregate its public schools," (R. 342, F 45) this "re-
sponsibility" differs from strict constitutional 1liability for
conditions it has not created. (37T 171)
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the state to eliminate de facto, interdistrict racial imbalance in

public schools. (R. 42-43) Given the clear federal precedent, the
plaintiffs muet provide "prineipled" reasons to read our Constitu- -
tion differently than the'federai Constitution. Neither the text,
the historical record nor any of the other Geisler fectors supports
the plaintiffs' claim.

Art. I, § 20 provides:

- No person shall be denied the equal protection of the law
ner be subjected to segregation or discrimination-in the
exercise or enjoyment of his or her civil or political

rights because of religion, race, color, ancestry, na-
tional origin, sex or physical or mental disability.

The provision's text itself compels a conclusion that by "segrega-
tion" the framers meant de jure‘or state-sponsored segregation.

BRlack's Law Dictionary (6th ed. 1990) defines "discrimination": "In:

constitutional law, the effect of a statute or established practice
which confers particular.privileges on a class arbitrarily selected

Unfair treatment or denial of normal privileges to persons be-
cause of their race, age, nationality or religion." .Black's de-
fines "segregation": "The act or proeess of sebaration. The
unconstitutional policy and practice of separating people on the

basis of color, hationality, religion, etc. in housing and school-

ing." Clearly then, "segregation" is a specific type of "discrimi-
nation," and, 1like “discrimination," is an  affirmative "act,"
manifested by a "process," "policy" or "practice." At the very

least, however, the term is ambiguous and the Geisler factors
clearly support the defendants' construction.
At the 1965 Convention, Resolution No. 168 was introduced to

make numerous amendments to the "Declaration of Rights" in
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accordance w1th the Report to the General Assembly and the Governor
of the Comm1551on on State Government Organlzatlon, dated February,
1950. (App. A60-A65) . Section 16 of that resolution proposed to
amend Art. I, § 20 to state that no "person shall ... be drscrimif
nated against in,vnor be segregated ... because of religious prin-
ciples; race,. color, ancestry or national origin." (App. A69)

The Convention's . Rules Committee decided against proposing
drastic ohanges to Declaration of Rights, instead revising only
certaio sections. "Anti—Discrimination Addition To Bill of Rights

Is Prepared," Hartford Courant, October 6, 1965, p. 1. (App. A77)

One of the sections revised was ‘Art. I, § 20, which, when brought
‘to the Convention floor, read: "No person shall be denied the equal
protection of the law, nor the: enjoyment of.his civil or political
rights, nor be discriminated against in the exercise thereof be-
cause of religion, race, color, ancestry or netional origin.”™ File
No. 7.%% (app. m72)

Before debate on this proposal, however, the Connecticut Coun-
cil of Churches and other civil rights groups objected to the ab-

sence of a specific "segregation" provision. The Council sent a

letter to the Convention urging that "segregation constitutes such

a_core area of discrimination as it affects the pattern of rela-

tionship among persons and groups and needs thereby to be specifi-

cally guarded against through constitutional provision."

/The Committee had removed the word "segregation" from the origi-
" nal proposal for fear that specifying one type of "discrimina-
tion" might lead to a narrow reading of the rest of the

provision. See 2 Proceedings, p. 691 ("The only question that
has arlsen is the idea of general language or more specific lan-
guage."). (App. A92) Mrs. Woodhouse emphasized, however, that the

Constitution should "unequivocally oppose the philosophy and the
practice of segregation,” thereby connoting 1ntentlonal state ac-
tion. Id. (emphasis supplied). (App. A92) s :
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"Anti-Segregation Clause Urged for Bill of Rights," Hartford Cou-

rant, "October 14, 1965, p. 1, p. 11 (emphasis supplied). (App.
A78) Thus, when the resolution reached the Convention flbor,AMrs.
Woodhouse offered an amendment reinserting the word "segregation"
and rearranging the section so it read: "No person shall be denied
the equal protection of the law‘nor be subjected to segregation or
discrimination in the exercise of or enjoyment of his civil or po-
litical right§ ...." 2 Proceedings, p. 690. (App. A91)
Mfs. Woodhouse also expressed the concern of éivil rights

groups that the term "discrimination" might be read narrowly, per-

haps leaving it open for the state to separate groups so long as it

) 44 . ’
afforded those groups equal treatment. / 2 Proceedings, pp.
690~96. (App. A91-A97)  See also "Convention Approves Rights

" Bill," . Hartford Courant} October 15, 1965, p. 1. (App. A79)

Therefore, by adding the word "segregation" to the section, the
Convéntion sought to placate those who believed the proposal
brought to the floor would have prohibited govérnmental separation

: 45
classes only when one class was disadvantaged. /

*/The terms "discriminate" and "discrimination" connote action that
both separates and disadvantages one group, while favoring an-
other. The terms "segregate" and "segregation," on the other
hand, imply only separation or setting apart. See Appendix 7. to
Defendants' Post-Trial Brief. (App. A195-RA206)

/The plaintiffs claim that reading "discriminatioﬁ" and  "segrega-
~tion" as "synonymous" would make this clause of Art. I, § 20 "re-

dundant" with the federal constitution. (P/B 47, n.66). First,
the defendants do not claim that the words are synonymous, but
that "segregation" is an example of "discrimination."” Further,

the Court must recall that Brown v. Board of Education, 347 U.S.
483, 74 S.Ct. 686 (1954), was barely ten years old in 1965, and
not nearly as embedded in our constitutional consciences as it is
today. While it is not remarkable for a state provision to be
redundant of a federal provision, what was "new" about Art. I,
§ 20 is that it said expressly what the Brown inferred from the

Cont'd on next page
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Chief Justice Baldwin, in supporting the amendment, confirmed
that inserting the word "segregétion" was inteﬁded to clarify, and
not create a monumental change in the law,‘s/ and Justice O'Sulli-
van, as chair, ruled: "this amendment is not a substitive ([sic]
change and therefore we can act upon the entire bill today." 1Id.

at 696. (App. A%7) "An amendatory act is presumed not to change

the existing law further than is expressly declared or necessarily

implied."” G;odis v. Burns, 190 Conn. 39, 47 n.5, 459 A.2d 994
(l983); |

The historical circumstances surrounding the 1965 Convention
also do not support the plaintiffs' claim that the framers intended
to make the state liable for all de ggggé racial imbalance. The
delegates to the 1965 Convention were aware of the U.S. Supreme
Court's explicit rejection of state-enforced scﬁool segregation in

Bfown v. Board of Education, 347 U.S. 483, 495, 74 S.Ct. 686

(1954), and the increasing concentration of minority students in

Cont'd from previous page

Fourteenth Amendment, thereby ensuring that Brown was made a part
of the state law, even if federal law were ever to change. The
delegates did the opposite in Art. III, § 5. Rather than writing

"one man, one vote" into the Constitution, the delegates by this
provision left themselves an "escape clause" in case the U.S. Su-
preme Court ever renounced Reynolds v. Sims, 377 U.S. 533, 84
S.Ct. 1362 (1964), thereby allowing states to return to former
apportionment methods. See 3 Proceedings, pp. 884-85, 897. (App.
A98-A100); Bosworth, "1965 Constitutional Convention: Its Poli-
tics and Issues," 19 Conn. Gov't No. 3 at p. 4 (Mar. 1966);
"Baldwin Explains Work of Convention," Hartford Courant 12/5/65,
p- 36 (App. A83) .

*/"As a matter of fact we dlscussed this very thing in the commit-
tee and we thought that segregation was unnecessary to put in
there, but if it will please people, then I am perfectly agree-
able to having it there as a member of this convention." 2 Pro-
ceedings, p. 692.  (App. A93) '
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our cities’ schools.47/ In fact, the Convention was. called for and

assembled in the midst of a heated controversy over a New Haven
.Board of Education plan addressing the existing racial imbalance,
"though fortuitous in origin," in the New Haven middle schools.
This plan mandated. student busing within the city-and generated
‘tremendous controversy. (R. 138-39; R. 343, F 50—51)48/

The plaintiffs érgue that if the framers had sought fo require
state action-ﬁor é segregation claim "they could have done so ex-
plicitiy." (P/B 50} Of course thé opposite presumbtién-prevails.
"Without a clear showing" of the framers' intent, this Court will

not "presume an intent to make a radical revision of a long estab-

lished constitutional principle." Fonfara v. Reapportionment Com-

mission, 222 Conn. 166, 172-7, 610 A.2d 153 (1992). Further, just
as "it is appropriate to assume that a pre-1818 exercise of legis-
lative authority simply vests similar authority in the General As-

sembly after 1818," absent "a specific showing to the contrary"”;

“/pt the beginning of this century, the African-American population
was approximately 3% of the state's total population, and by 1940
had declined to 1.2%.. The greatest increase in Hartford's
African-American population came between 1950-60, and by 1963
36.3% of Hartford public school students were African~American.
(R. 187-89, S 38-56) The percentage of minority students in the
suburban schools was/vof course, much less. (See PX 1, p. 7)

®/The Superior Court upheld the plan in Guida v. Board of Educa-
tion, 26 Conn. Supp. 121, 124, 213 A.2d 843 (1965). There are
not available in this case the same common law antecedents to the
1965 Constitution as the Court may find illuminating when inter-
preting provisions of the 1818 Constitution. See E. Peters,
"Common Law Antecedents of Constitutional Law In Connecticut," 53
Alb. L. Rev. 259 (1989). This is made up for by the temporal
proximity the 1965 Convention bears to the modern day. See also
E. Peters, "State Constitutional Law: Federalism In The Common
Law Tradition," 84 Mich. L. Rev. 583, 586 (1986); Norwalk Core v.
Norwalk Board of Education, 298 F.Supp. 213, 224 (D.Conn. 1969),
aff'd. 423 F.2d 121 (2d Cir. 1970). '
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Moore v. Ganim, 233 Conn. 557, 577, 660 A.2d 742 (1995); a similar
49/

assumption is appropriate regarding 1965. _

By the plaintiffs' reading of Art. I, § 20, the addition of"
the word "segregatioh" in 1965 would have required immediate reme-
dial action' in the assignment of children to public schools, both
intradistrict and interdistrict. Given that town boundaries have
constituted the state's school district boundaries since 1909, that
bu51ng to remedy existing de jgggg intra-district segregatlon had
generated significant controversy and that state action is an ele-
ment of all other equal protection claims, had the framers intended
to create such a dramatic departure from current law by eliminating
state action as an element of a segregation claim, they would cer-

tainly have said so explicitly. At the very least, the Convention's

“/The plaintiffs state that by 1965 courts had begun finding de
facto segregation to violate the constitution. (P/B 50). First,
if any had, they were in the great minority. See Springfield
School Committee v. Barksdale, 348 F.2d 261, 264 (1st Cir. 1965);
Downs v. Board of Education, .336 F.2d 988, 998 (10th Cir. 1964),
cert. denied, 380 U.S. 914 (1965); Bell v. School City of Gary
Indiana, 324 F.2d 209, 213 (7th Cir. 1963), cert. denied, 377
U.S. 924 (1964) (no affirmative duty "to change innocently ar-
rived at school districts by the mere fact that shifts in popula-
‘tion either increase’ or decrease the percentage of either Negro
or white pupils™). As the Second Circuit summarized, "[a]lthough
there may be some dissent, courts generally agree that communi-
ties have no constltutlonal duty to undo bona fide de facto seg-

regation:" Offerman’ v. Nitkowski, 378 F.2d 22, 24 (2d Cir.
1967). Second, the cases the plalntlffs cite do not support
their point. - In vacating the District Court's judgment, the

First Circuit in Springfield School Committee specifically re-
jected the contention that de facto segregation violated the con-
stitution: The Court in Blocker V. Board of Education, 226
F.Supp. 208, 230 (E.D.N.Y. 1964), also stated that "racial imbal-
ance, not tantamount to segregation, is not violative of the con-
stitution." Of course, Booker v. Board of Education, 212 ' A.2d 1
(N.J. 1965) and Jenkins v. Township of Morris School District,

279 A.2d 619 (1971)" merely hold that New Jersey's Commissioner of
Education, 1like Connectlcut s, has the authority to reduce or
eliminate de facto segregation as a matter of state law and pol-
icy, regardless of whether the Constitution compels such action.
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debates certainly would have included a discussion of its extraor-

dinary and controversial consequences. The Convention record, con-.
temporary accounts and publications describing the new Constitution

50
are remarkably bereft of such debate. /

This 1is not surprising, since the delégates had assembled
principally to'changé the constitution to comply with the federal
courts' reapportionment decisions. See E. Peters, "State Constitu-
tional Law: Eederalism In the Common Law Tradition,”" 84 Mich. L.
’Bgz; 5é3, 586 (1986) '(principal agehda of conventibn-uséful tool of
éonstruction). Professor Collier described the 1965 Convention as
a "very, very conservative body that made only those changes that
had to be made in order to comply with the legislative reapportion-
ment mandates of the federal courts and it was.extremely reluctant
to change anything that did not have to be changed." (RL 339,
F 25) Thus, the historical record of the 1965 Convention. clearly
demonstrates that by inserting the word "segregatidn" into the
‘proposal brought to the floor the delegates did not intend to

. . . . 51
remove the requirement of state action from a segregation claim. /

*/See, e.g., Davis, "Connecticut Con-Con," National Civic Review
194, 200 (1967); Bosworth, "1965 Constitutional Convention:  Its
Politics and Issues," 19 Conn. Gov't No. 3 at p. 5 (Mar. 1966);
"Baldwin Explains Work Of Convention," Hartford Courant, December
5, 1965 (App. A83); "Convention Approves Rights Bill," Hartford
Courant, October 15, 1965, p. 1 (App. A79); "Bill of Rights-
Historic Touch," Hartford Courant, October 15, 1965, p. 7 (App.
A80); "Convention Story," Hartford Courant, October 18, 1965, p.
14 (App. A81l); Proposed Revised. Constitution For The State of
Connecticut With Marginal Notes (1965) (App. Al131-A135); Resume
of the Proposals Passed by the Constitutional Convention of 1965
(Secretary of the State, 1965) (App. Al28-Al130).

* ppparently the legislature believed similarly. In 1983, while
debating the proposal of amendment twenty-one to our state con-
stitution, which added "physical or mental disability" to the
classes protected by Art. I, § 20, Senator Howard Owens stated:

Cont'd on next page
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The sister state cases the plaintiffs cite (P/B 51-52) also do

, A . 52/ .
not support their construction of Art. I, § 20. Thus, the plain-

tiffs are left with the 1last Geisler factor: policy arguments.
"In éffect, this factor directs [the Court's] attention to consid-
erations of public policy. It requires [the Court], in the context
of this case, to determine whether.[the right alleged by the plain-
tiffs] is, as a matter of sound constitutional policy, réquired to
guarantee the people of Connecticut 'the full panoply of rights

[that they] have come to expect as thelr due.'" State v. Diaz, 226

Conn. 514, 540, 628 A.2d 567 (1993), quoting Horton I, 172 Conn.
615, 642, 376 A.2d 359 (1977).

The plaintiffs and several amici essentially ask this Court to
consider the "evils" of "segregation," and write a prohibition
against interdistrict, racial imbalance into our State Constitu-
tion.. (P/B 53;.Amici Religious Groups at 7—8; Amici Cities at 2)

These policy arguments about "segregation,” however, relate as in

Cont'd from previous page

"Where the court finds significant state action it will subject
segregation or discrimination complaint to strict judicial scru-
tiny." 26 S.Proc., Pt. 9, 1983 Sess., p. 3170 (emphasis sup-
plied). See Daly v. DelPonte, 225 Conn. 499, 514, 624 A.2d 876
(1993) (quoting Sen. Owens).

/As noted in note 49, supra, Booker v. Board of Education, 212
A.2d 1 (N.J. 1965), is entirely inapposite. So too is N.A.A.C.P.
v. City of Dearborn, 434 N.W.2d 444 (Mich. App. 1988), which held
that a city ordinance preventing park usage to city residents
violated the anti-discrimination clause of Michigan's constitu-
tion, despite no discriminatory intent, because it disparately
effected minority racial groups. Of course, this case concerned
not a "segregation" clause, but a "discrimination" clause, thus
bolstering the defendants' argument that segregation is a type of
discrimination. More importantly, however, the case ruled on an
ordinance that had an immediate disparate impact and that was
passed well after the constitutional provision. School district
boundaries in Connecticut have been in place since 1909, includ-
ing in 1965 when the intervening private action of demographics
had caused the imbalance.
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Brown to state sponsored, de jure segrégation, the psychological
harm flowing from the intentional singling out and separation of
the races. While the defendants unequivocally endorse the virtues
-0of diversity and integration, in our échools and elsewhere,53/ the

Court cannot rely on this alone "to enshrine one policy choice as a

. matter of constitutional law." Moore w. Ganim, 233 Conn. 557, 614,

660 A.2d 742 (1995). .

The pléiptiffs would have this Court, on what they call "pol-
icy gr;unds," dramatically alter ldcal government and education in
Connecticut deépite the lack of evidence and that the public, in-
cluding the inner city public, suppérts " (or supported in. 1965)
, bréaking down town boundary barriers and sénding children to
schools far away from their homes. In fact, there is evidence fo
the contrary. (25T 158-59) See n.48, supra. This is simply bad
constitutional law. Moreover, the‘best evidence of public policy
is fbund in our statutes} which call for local control and neigh-

borhood schools. See State wv. Ross, 230 Conn. 183, 250-51, 646

A.2d 1318 (19%94); Sheets v. Teddy's Frosted Foods, Inc., 179 Conn.

471, 480, 427 A.2d 385 (1980).

*/The Court should note that Art. I, § 20 is not limited to schools
or to racial discrimination. Thus, under the plaintiffs' theory,
if de facto imbalances in religious groups, sexes or physically
or mentally disabled persons evolved, by the plain language of
Art. I, § 20, the State would be 1liable to undo them. It is
merely convenient, but not analytically proper, to argue that by
reading Art. I, § 20 "through" or "together with" Art. VIII, § 1,
the plaintiffs can limit their claim to schools. (P/B 55-56)
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C. PLAINTIFFS HAVE NOT PROVEN A VIOLATION OF THEIR
RIGHT TO AN EQUAL EDUCATIONAL OPPORTUNITY

The plaintiffs' equal educational opportunity claim may be de-

54 . .
scribed charitably as "evolving." / The latest version of their

theory appears in their brief to this Court:

In the present case, plaintiffs challenge the system of
providing public elementary and secondary education, a
system that sends children to schools that are segregated
on the basis of race, ethnicity and economic status and
are unequal. .o [Tlhe question before this Court is
whether the undisputed condition of racial and economic
isolation of the public schools, coupled with the undis-
puted: - and extreme disparities in educational resources
afforded Hartford's school children, violate plaintiffs'
constitutional right to an equal educational opportunity.
(P/B 38) (emphasis supplied).

This muddy claim cries out for clarity. When ciarified, however,
the claim's untenability becomes more apparent.

First, although the plaintiffs devote much of their statement
of facts to portraying the Hartford school district as starved for
resources compafed to the suburbs, they have expressly and repeat-

edly disclaimed this as a Horton v. Meskill disparate educational

, 55 A . .
funding case. / Thus, while they castigate the trial court for

failing to find "one single fact that the resources provided in

54/

Comgare R. 42-43, 99 75, 78; Ps' Memo in Opp. to Motion to Strike
at 18; Ps' Memo in Opp. to Motion for Summary Judgment at 5; Ps'
Post-trial brief at 94).

*/Plaintiffs' Memorandum in Opposition to Defendants' Motion for
Summary Judgment dated 9-20-91 at page 15 reads:

A. Not A Funding Case The defendants repeatedly forget
that this is not a funding case. The fact that the state
may have directed and continues to direct extra dollars into
the Hartford system may have been a plausible defense . if
this case was a repeat of Horton v. Meskill. But the fund-
ing formula for urban schools is not what is directly at is-
sue here. It is the racial, ethnic and economic segregation
which has caused the unequal educational opportunities that
are at the heart of plaintiffs' case.
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Hartford compared poorly to those in -the suburbs,"” (P/B 44) the
court ‘did so fof good reason: that evidence, which was far from
undisputed, see § I.D.2, supra, was in no way material to the equal"
educational opportunities claim. (See R. 42-43) Nor have the plain-
ﬁiffs.sought to prove, and the-trial court did not find, that this

alleged lack of resources stems from racial and economic isolation.

Thus, the alleged lack of resources in Hartford is for another case
‘ 56 ‘

and a red herring in this one. /

Further, the "economic isolation" component does not aid the

plaintiffs' cause. Wealth or poVerty, unlike race, is not a sus-

pect class triggering strict scrutiny. Dandridge v. Williams, 397

U.S. 471, 485, 90 s.Ct. 1153 (1970). Thus, this is essentially, as
it was pleaded, a case about racial imbalance. |

The plaintiffs claim that because some of them reside in a
district overwhelmingly populated by poverty-stficken minorities,
the State.has violated their equal protection rights. They claim

they are constitutionally entitled to relief from these

*/While the resources available to the Hartford School district may
be relevant to whether the plaintiffs are receiving a minimally
adequate education under Art. VIII, § 1, disparities in resources
between districts are not. R.E.F.I.T. v. Cuomo, 1995 N.Y. LEXIS
1137 (June 15, 1995) ("The Education Article does not by its ex-
press terms contain an egalitarian component.") That is instead
for an equal protection claim alleging unequal  funding and re-
.sources, which the plaintiffs say is not this case, and which the
‘evidence does not support. See § II.C.3, infra.

Many of the Hartford School system teachers and administrators
who testified for the plaintiffs were obviously confused, how-
ever, believing this case was in fact about funding for Hartford.
(See, e.g. 4T 110; 6T 7) This misunderstanding was no doubt per-
petuated by  plaintiffs' counsel, who wrote Hartford's School
Board President seeking the Board's cooperation and representing
that "[mlost of the plaintiffs attend schools in Hartford, and
they represent the best opportunity for the Hartford District to
obtain more resources for the neediest poor and racially isolated
school children." (DX 37). See also 18T 122-24.
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‘"conditions," and must attend schools with a racial and economic
balance, although they refuse to define what thet balance is, how
to find it in a constitutional provision silent on the issue or
whether such a balance would in fact lead to a better educaﬁion for
them.

Under Savage v. Aronson, 214 Conn. 256, 571 A.2d 696 (1990),

however, the plaintiffs' equal protection claim is.doomed from its
inception - because they have failed to allege or prove that any
state ection caused the “segregated conditions" of~which-they com-
plain. Their claim'thet under'our state constitution prohibits de
facto racial, ethnic and economic imbalance denies them equal edu-
cational opportunity is not 'supported by the historical record.
Alternatively, the plaintiffs claim now that they did in fact prove
state action or, in a neﬁ twist on appeal, that because edﬁcation
is a public function there is automatieally state action. These
arguments are feeble, but in eny case, under any definition of
equal educational opportunity, the plaintiffs have not proven a
deprivation of that opportunity.

1. State Action Is A Necessary And Threshold Ele~
ment Of Any Equal Protection Claim Under Our
State Constitution

This Court has held often and recently that "the equal protec-
tion provisions of the federal and state constitutions have the

same meaning and limitations." Broadley v. Board of Education,

229 Conn. 1, 8 n.15, 639 A.2d 502 (1994) (claimed violation of Art.
I, § 20 and Art. VIII, § 1). 2An equal protection claim under ei-
ther the federal or state constitution requires proof that the gov-

ernment has treated similarly situvated individuals dissimilarly.
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Barde v. Board of Trustees, 207 Conn. 59, 65, 539 A.2d 1000 (1988),

"When- litigants claim the protection of such guarantees, courts
must first determine whether it is indeed government action --
state or federal -- that the litigants are challenging." L. Tribe,

American Constitutional Law, § 18-1, p. 1688 (2d ed. 1988). "State

~action concerning social and economic regulation will survive an

equal protection challenge if it satisfies a rational basis test

... If, however, state action invidiously discriminates against a
suspect class or affects a fundamental right,"” it must survive

strict scrﬁtiny." Daly v. DelPonte, 225 Conn. 488, 513, 624 A.2d

876 (1993) (emphasis supplied).
Consistent with these principles and the determination that
the Fourteenth Amendment "is phrased as a limitation on the State's

power to act"; DeShaney v. Winnebago County DSS, 489 U.S. 189, 195,

109 S.Ct. 998 (1989); the United Statés Supreme Court has held that
only de jure segregation of public schools violates the- Fourteenth
Amendment. The plaintiffs therefore advance no federal equal pro-
tectioﬁ argument and refrain from citing federal precedents. Thus,
they must furnish "principled".reasons, based on other Geisler fac-
toré, distinguishiﬁg our state constitution's qual protectioﬁ pro-
visions from the similar federal provision in the Fourteenth
Amendment and relieving them from proving state action. Said an-
other way, the'plaintiffs must show that the state constitution,
unlike the federal, compels the state to achieve a specific
interdistrict racial, ethnic and economic57/ balance in our public

schools, although it has in no way acted to render them imbalanced.

*/ For purposes of this state action discussion, the defendants will
Cont'd on next page ‘
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Even after considering the differences in language between the

. 58/ - ,
Fourtéenth Amendment and Article I, § 20, / this ‘Court has held

that state -action is necessary to establish an equal protection

violation of our state constitution. Cologne v. Westfarms Associ-

ates, 192 Conn. 48, 63, 469 A.2d 1201 (1984), quoting Lockwood V.

Killian, 172 Conn. 496, 501, 375 A.2d 998 (1977).

Cont'd from previous page
assume the dubious proposition that "economic segregation" con-
stitutes a cognizable claim. It is this element alone that dis-
tinguishes this argument from the plalntlffs claim under the
"segregatlon" clause.

**/The Fourteenth Amendment provides: "No State shall ... deny to
any person within 'its jurisdiction the equal protection of the
laws." Article I, §.20 provides: "No person shall be denied the
equal protection of the law nor be subjected to segregation or
discrimination in the exercise or . enjoyment of his or her civil
or political rights because of religion, race, color, ancestry,
national origin, sex or physical or mental disability."

Article I, § 1 prov1des "All men when they form a social com-
"pact, are equal in right; and no man or set of men are entitled
to exclusive public emoluments or privileges from the community."
Until 1965, Art. I, § 1 was the only equal protection section of
our Constitution, and served the dual purpose of protecting
against the denial of rights enjoyed by others; Snyder v. New-
town, 147 Conn. 374, 381, 161 A.2d 770 (1960) (equal protection
clauses of 1l4th. Amendment and Art. I, § 1 "have substantially the
same meaning”); as well as prohibiting the grant of rights not
enjoyed by others. Wilson v. Connecticut Produce & Development
Corp., 167 Conn. 111, 114-19, 355 A.2d 72 (1974). Since 1965,
Art. I, § 20 has principally served the former purpose and Art.
I, § 1 the latter. See W. Horton, The Connecticut State Consti-
tution. 38-39, 77 (1993). Thus, while the 1965 Constitutional
Convention added Art. I, § 20 to our Declaration of Rights,

"[a)ctually, § 20 is not something entirely new in Connecticut;
it is a modern equal protection clause, complementing [Art. 1, ]

§ 1, adopted in 1818." Id. at 77. While the plaintiffs 1list
Art. I, § 1 in their lltany of constitutional provisions to be
"taken together," they do not "explain how it grants them any
greater rights. In any  case, except for the "segregation" clause
of Art. I, § 20, addressed separately by the plaintiffs and ear-
lier by the defendants, the plalntlffs do not clalm that the ad-
dition of the modern. equal protection clause in 1965 itself
changed the state action requirement.

- 45 -

A59



The plaintiffs and amici law professors claim that because
Art. VIII, § 1, mandates affirmative state action, it effectively
eliminates the need to prove "state action" as a threshold element
of their equal protection claim. That is to say, Art. I, § 20 and
Art.’VIII, § 1 "taken together,"” in their view, reéuire that the
state remedy de facto school segregation, whatever its cause.

Article VIII, § 1 is clearly an exception to the usual rule
that a ‘constitution limits, rather than mandates, state action.

Moore v. Ganim, 233 Conn. 557, 595-96, 660 A.2d 742 (1995). Thus,

unlike aAusual substantive due process claim, a substantive claim
under Art. VIII, § 1 claiming the State has failed to provide an
adequate education, would not require proof of state action. In
- fact, the process a child is due substantively is state action.
The failure to provide this education will be strictly scrutinized.

As an-equal protection matter, however, state action is still
required. There is no evidence in the historical record that the

framers intended by Art. VIII, § 1 to eliminate the need to prove

. . . . , . 59
state action in equal protection claims regarding education. / If

the plaintiffs claimed that the State had by its actions provided

*Also, the plaintiffs' theory, if adopted, would set up the anoma-
lous situation in which litigants would not have to prove inten-
tional state action to succeed on a claim of de facto school
segregation, but would to succeed on any other de facto segrega-
tion claim (e.g., housing, swimming pools) because the state con-
stitution does not <contain other affirmative obligations.
Further, the silence in the text, the debates and the contempo-
rary accounts of the convention belies any intent to saddle the
State with such strict constitutional liability. See, e.g.,
Davis, "Connecticut Con-Con," National Civic Review 194, 200
(1967); Miller, "1965 Constitutional Convention: Proposals Af-
fecting Towns and Cities,"” 19 Conn. Gov't No. 3 at p. 8 (Mar.
1966); "Baldwin Explains Work Of Convention," Hartford Courant,
December 5, 1965 (App. A83); "First Constitutional Guarantee of
Free Education Approved" Hartford Courant, October 19, 1965, p. 1
(App. A82); 3 Proceedings, pp. 1038-69.

- 46 -

A60



diversity in schools unequally, that might require strict scru-

tiny.GO/ They claim, however, that "conditions" (racial and eco-

nomic isolation), rather than any state action, - violate the-
constitution.sl/

This Court has recently and explicitly rejected this same un-
precedented legal theory holding that "conditions" or "circum-
stances“ do not violate the constitution, even if'tney impair the

plaintiffs' enjoyment of their fundamental right to education. In

Savage v. Aronson, 214 Conn. 256, 571 A.2d 696 (1990), a case the

plaintiffs handle by ignoring,”thelplaintiffs claimed that a De-
partment of Income Maintenance decision reducin§ the number of days
a family‘could quaiify for emergency housing would force them to
move more often and, as a result, disrupt their children's educa-
ition because of numerous school changes. The Court held 6-1 that
the plaintiffs had not.proven state constitutional violation be—.
cause the impairment of the children's educational opportunities
resulted from the plaintiffs' difficult financial circumstances,A
not any "interference by the.State." "The financial circumstances

of these plaintiffs, which are the root cause of their inability to

obtain 'permanent' homes, have not been produced by any state ac-

tion, an essential requirement for invocation of the due process

®/Thus, the plaintiffs' reference to cases of "unequal treatment
affect[ing] a fundamental right" (P/B 36 n.60) misses the mark.

®/This Court has already held that plaintiffs bringing an equal
protection claim regarding the state's provision of elementary or
secondary education, enjoy a lighter burden because education is
a fundamental right under the state constitution, as it is not
under the federal constitution. Horton. I, 172 Conn. 615, 646,
376 A.2d 359 (1977). Therefore, this Court employs heightened
scrutiny. Horton III, 195 Conn. 24, 38, 486 A.2d 1099 (1985).
In the absence of state action, however, the strict scrutiny test
becomes a red herring for there is no state action to tailor nar-
rowly or justify by a compelling state interest.
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clause of both our federal and state constitutions.” IE' at 284

(empha51s supplied). The Court then held:

We do not believe that the burden imposed on the state by
our decision in Horton to ensure approximate equality in
the public educational opportunities offered to children
throughout this state ... despite variations in funding
by the towns, includes any guaranty that children are en-

titled to receive their education at any particular
school or that the state must provide housing accommoda-
tions for them and their families close to the schools

they are presently attending. The undoubted hardship im-

posed upon the children of these plaintiffs from the lack
of affordable housing near the schools where they now are.
belng educated cannot be dlsputed It results, however,

from the difficult financial circumstances they face, not
from anything the state has done to deprive them of the
right to equal educational opportunity."

Id. at 286-87 (emphasis supplied). See also Moore v. Ganim, 233

Conn. 557, 582-83, 660 A.2d 742 (1995); Thus, this Court has
already rejected the pléintiffs"claim that Horton I holds there is
no need to prove state action in the educatioﬁ context and that the
State must eliminate "conditions" infringing on the right to

. 62
education. /

®/Horton I declared unconstitutional a specific statutory scheme
that it held distributed dollars inequitably, thereby depriving
children in certain towns of an educational opportunity equal to
those in other towns. There was clear, reviewable and enjoinable
state action present in Horton I. In Pellegrino v. O'Neill, 193
Conn. 670, 683, 480 A.2d 476 (1984), the Court made clear that
Horton I hinged on a finding of wrongful state action and that
the Court viewed its power to respond to this state action as
limited to the power to enjoin it.

In Horton I the court had before it various statutory grants
for public schools and it concluded that those legislative
provisions for financing education in the state violated the
provisions of the Connecticut constitution. [Citations
omitted]: Rather than enjoin the defendants from implement-
ing the existing statutory financing scheme, the customary
remedy in such a situation as sought in one of the prayers
for relief, the court chose to defer any action until the
legislature had considered the matter further .... The case
was clearly one where a judicial remedy could have been ap-

‘Cont'd on next page
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Savage's holding is consistent with the rule that the "state has no
obligation to remove obstacles inhibiting the exercise of fundamen-
tal rights unless those barriers were constructed by the government

L Moore v. Ganim, 233 Conn. 557, 582, 660 A;2d 742 (1995).

See also Doe v. State, 216 Conn. 85, 104, 579 A.2d 37 (1990).

Not surprisingly, the plaintiffs can cite no authority for
their constitutional claim of de facto, interdistrict racial and
~economic segregation, or for the revolutionary relief that would
flow f}om it. Any courts that have held tnat theif respective
state constitutions create an affirmativé obligation to rectify ra-
cial imbalance at best concern intra-district racial imbalance.
Connecticut's racial imbalance law, Conn. Gen. Stat. § 10-226, et
seq., already requires this. Further, no case concerns the in-
terdistrict disparities or the "economic isolation" the piaintiffs
allege in this case. Put simply, no case in the nation holds that
students have a constitutional right to attend economically or ra-

cially balanced schools.ss/

Cont'd from previous page

plied, although its scope would be far more limited than a
solution which the legislature might devise. -

Although the point seems rather obvious from a reading of Horton
I and Pellegrino, any suggestion that Horton I focused on uncon-
stitutional "conditions," rather than unconstitutional state ac-
tion, is fully dispelled by Horton III, 195 Conn. 24, 486 A.2d
1099 (1985). By the time Horton III came before this Court, the
General Assembly had enacted a new system of school finance.
There was, however, little evidence that the "conditions" before
the Court in Horton I had changed. Id. at 39 n.1l5. Focusing on
the changes in the state's actions, ﬁBhever, the Court ruled for-
the state. The Court undoubtedly would have reached the opposite
result if, as the plaintiffs suggest, the Court had concerned it-
self with "conditions" rather than state action.

*/Plaintiffs' counsel admits to pursuing a "unique,” "novel" and
"experimental”" legal theory. Brittain, "Educational and Racial
Equity," p. 230 (App. A58).
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The plaintiffs are therefore again left to argue the last
Géisler factof, which they employ as ‘a catch-all, permitting them
to discuss the obvious and critical importance of education to
children and diversity to education. The defendants do not quarrel
with these maxims; in fact, they take very seriously.the obligation
to provide ‘high qdélity, equal educational opportunity’ to this
state's children. See § I.B, infra. Exactly how to accomplish
that, and how to measure whether it has been accomplished, has
been, énd will continue to be, subject to intense public and_po-
litical debate; The plaintiffs cannot constitutionalize their
claims merely by alleging that the legislature's policy choices in
this regard have not_been "sufficienit" or "effective." (R. 39-41).
This Court should properly be "extremely hesitant to choose sides
in this policy debate and to enshrine one policy choice as a ﬁatter'

of,constitutional law." Moore V. Ganim, 233 Conn. 557, 614, 660

A.2d 742 (1995).

Thus, for equally strong policy reasons, the Court should re-
ject the plaintiffs' argument that the equai protection provisions
of our constitution either alone or in conjunction with the educa-
tioﬁ clause do not require a showing of state action or create and
impose upon the state a Jjudicially enforceable affirmative obliga-
tion to address and eliminate "conditions" that adversely affect
their educational performance. The government should address pov-
erty, drug abuse,.heélth care, racial imbalance and ﬁany other so-
cial problems that affect educational achievement, but it plainly
does not violate the constitution by failing to cure them. Such

"strict constitutional liability," as the trial court described it
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(R. 171), would set up the State, and this Court when the State
failed, as a panacea for every conceivable social ill affecting a
child's education (e.g., family. discord,: scarcity of food in the

6 .
home, violence in the streets). o/ This Court has reje;ted such a

role for itself. See Broadley v. Board of Education, 229 Conn. 1,
7, 639 A.2d 502 (1994) (no constitutional right to any particular

educational program); Savage v. Aronson, 214 Conn. 256, 284-~87, 571

A;Zd 696 (1990) (no constitutional right to attend a particular
schodlj. Had the framers intended to saddle the Staﬁe with such
strict and virtually éertain'constitutional liability, they would
have said so explicitly-and providéd some textual guidance (e.dg.,
required racial balance, test score levels).

Fiscal concerns, which are apparently much of what this case
is really about; see DX 37; should also inform the Court's deci-
sion. The public fisc is not unlimited. Transportation costs
alone for plans like those the plaintiffs propose have been esti-
mated at $10-15 million. See § I.D.5. -The trial court could not
determine that such a plan would necessarily provide Hartford's
students with a better education. (R. 358—60) These dollars could

be better spent on the state's continuing efforts to maximize edu-

cational quality and diversity by providing educational resources

¢/ Like the federal constitution, our state "constitution does not
provide judicial remedies for every social and economic ill."
Moore v. Ganim, 233 Conn. 557, 614, 660 A.2d 742 (1995), quoting
Lindsey v. Normet, 405 U.S. 56, 74, (1972). The Court has thus
heeded Judge Newman's warning against looking to the state con-
stitution as a "source of remedies for every societal defect.”
Newman, "The 'Old Federalism' Protection of Individual Rights by
State Constitution In An Era of Federal Court Passivity," 15
Conn. L. Rev. 21, 28 (1982), cited with approval in Moore V.
Ganim, 233 Conn. 557, 598, 660 A.2d 742 (1995).
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that will help children learn. 1In any event these are legislative

choices.

2. The Trial Court Properly Ruled That. The.Plain-
tiffs Had Failed To Prove State Action.

The trial court determined as a legal and a factual matter
that the plaintiffs had not negotiated the threshold hurdle in
their case: the state action requirement. Since courts eschew de-

ciding unnecessary constitutional questions; State v. Cofield, 220

Conn. 38, 49—50, 595 A.2d 1349 (1991); it properly went no further.

In fact, the trial court gave the plaintiffs every conceivable
opportunity to make out a cognizable constitutional claim, over the
objection of the defendants who had filed motions to strike aﬁd for

- summary Jjudgment based, inter alia, on the lack of pleading or

proof of any state action. _Aftér ruling that State action "goes to
the merits," (R. 88, 102) the Court addressed the issue after trial
"in the light of all fhe relevant evidence that has been offered”

(R. 167) and under the most lenient state action standard it could

_ 65/
employ, that espoused by Justice William O. Douglas. /

Justice Douglas believed that school cases are unique under
the Fourteenth Amendment, but even he required some indirect state
aétion for "de facto" desegregation. He maintained that "wﬁen
school authorities, by their actions, contribute to segregation in

education, whether by causing additional segregation or maintaining

®/Continuing to give the plaintiffs the benefit of every doubt, the
trial court apparently noted that in interpreting our state con-
stitution this Court is occasionally influenced by dissents to

United States Supreme Court opinions. ~See, e.g., State v, Li-
nares, 232 Conn. 345, 383, 630 A.2d 1340 (1995); State v, Mar-
sala, 216 Conn. 150, 164, 169-71, 579 A.2d- 58 (1990). It 1is

puzzling that the plaintiffs criticize the trial court's reliance
on Douglas' opinions merely because they appear in federal cases.
(P/B 30) This standard is most favorable to the plaintiffs.
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existing segregation, they deny to the students equal protection of

the laws." Keyes v. School District No. 1, 413 U.s. 189, 215, 93

S.Ct. 2686 (1973) (Douglas J., concurring), quoting United States

v. Texas Education Agency, 467 F.2d 848, 863 (S5th Cir. 1972). Such

state activities, often described as de facto, are "only more sub-

tle types of state actions that create or maintain a wholly or par-

66
tially segregated school system." Id. at 216. /

Justice pouglas also conceded, however, that "there can be de
facto segregation without the State's being impliCéted in the crea-

tion of the dual system." Spencer v. Kugler, 404 U.S. 1027, 1031,

92 S.Ct. 707 (1972) (Douglas, J., dissenting). The trial court

found as a factual matter that this was such a case, stating that
"the plaintiffs have not established any of what Justice Douglas
described as the 'more subtle' types of state action that aré ordi-
narily presumed in 'de facto' segregation cases." (R. 178) The
| record amply supports this finding.

Although the plaintiffs claim that by making the school dis-
trict lines coterminous with town boundaries the State has engaged
in state action, the trial éourt found this was accomplished in
1909 "to improve the quality of education on a statewide basis
at a time when the demographic patterns which began in the 1940's
and resulted in the high concentration of minorities in the cities

could not have been predicted.” (R. 339, F 23) This legislation

*The "various devices" by which Douglas believed that the state
perpetuates racial imbalance included drawing school attendance
lines, selecting and closing school sites, enforcing restrictive
covenants, dispensing public' funds for housing and zoning pat-
terns that confine groups along racial lines. Milliken v. Brad-
ley, 418 U.Ss. 717, 761-62, 94 S.Ct. 3112 (1974) (Douglas, J
dissenting); see also id. 755 (Stewart, J., concurring).

Ml )
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"was not racially motivated in any sense nor was it a product of
~any of discriminatory motive or purpose."” (Id., F 24).

The trial court found that the state had no control over the
"racial and ethnic composition of the towns in the Hartford metro-
politan area." Rather, a variety of powerful and unpredictable so-
cial and demographic factors, including_ different birth and

immigration rates, use of private schools and flow of white and mi-

nority families to the‘suburbs, has led to increased racial concen-

tration in our city schools. (R. 340, F 26-27) Thus, Cologne V.

Westfarms Associates, 192 Conn. 48, 469 A.2d 1201 (1984), does in

fact contreol this case for it is privéte conduct, i.e., individu-
als' choices of where to reside, that has "produced" or "resulted
in" the "conditions" of which the plaintiffs now complain.

The plaintiffs complain that the trial court "improperly con-
flated the doctrine of state action with considerations of causa-
tion and liability and standards of proof in discrimination cases.”
(P/B 29) Had they considered Sa&age, however, they would have

understood that 1liability is determined (or found lacking) by

considering whether state action caused, "resulted in" or
"produced" the "circumstances" alleged. °~ Savage v. Aronson, 214

7
Conn. 256, 284-87, 571 A.2d 696 (1990).6 /

S/ The creation of town school districts nearly ninety years ago
could not conceivably be considered the proximate cause of the
racial and ethnic concentrations that now exist. At best it is
the "but for" cause. Proximate cause by state action must be a
consideration, as it was in Savage, or else the State's liability
would be limitless. For example; in considering the fundamental
right to vote, if a traffic jam, or even intentional private con-
duct, prevented a citizen from reaching the polls, would the
state be liable because "but for" a statute requiring an election
on that day the citizen could have voted?

Cont'd on next page
- 54 -~

A68



The. plaintiffs go on to argue that they did indeed prove state
action, although that their theory has always been  that they need
not prove it. The trial court properly disagreed. It found that
the state plays no part in school site selection. Although the
State may reimburse towns for building new schools, if aﬁd where to
build is a purely local decision the state has not sought to
influence. (R. 341, F 35-37) Nor has the state eétablished
intradistrict‘"attendance zone boundaries," "which are exclusively
the‘stétutory duty of local boardé of education under § 10-220."
(R. 178) Finally,'this is iﬁ no Way a housing or zoning case, the
plaihtiffs having expressly disavowed such a claim. (R. 333-35).

Thus, the trial court correctly found that the "defendants
have not created or.maintained racially or economically segregatéd
population patterns." .(R. 341, F 38) Whether jﬁdged under current
fedéral and state constitutional law, Justice Douglas' standard, or
any "more flexible" state action model "requir[ing] less definite

government action than 1is required under federal law"; Cologne V.

Westfarms .Associates, 192 Conn. 48, 82, 469 A.2d 1201 (1984)

. s 68 . . , .
(Peters, J., dissenting); / the plaintiffs still did not prove

Cont'd from previous page

Astutely, the amici law teachers recognize that Savage is dis-
positive. Ineffectively, they seek to distinguish it for the
plaintiffs as a housing case and as a dictum. (p. 5 n.4). Fi-
nally, their suggested standard of foreseeability, even if sup-
ported by the historical record, gains the plaintiffs nothing
since the trial court found that in 1909 the demographic shifts
were not foreseeable. ({R. 3338, F 23) Thus, ultimately, their
brief is of no help to the plaintiffs or this Court.

“’Uplike the plaintiffs, the defendants do not necessarily agree
with Justice Peters' observation in Cologne that "[i]ln part, at
least, the state action requirement is designed to address the

Cont'd on next page
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that the defendants partook in any action that resulted in the

: ’ 69
"conditions" of which they now complain. /

3. The Plaintiffs Failed To Prove That The Defen-—
dants Have Denied Them An Equal Educational Op-
portunity. ' :

In addition to, the fatal absence of state action, the plain-

‘tiffs' claim that the defendants have denied them their right to an

"equal educational opportunity" fails because: 1) their definition

Cont'd from previous page

demands of federalism, to create space for state regulation."
Cologne v. Westfarms Associates, 192 Conn. 48, 82, 469 A.2d 1201
(1984) (Peters, J. dissenting). The Fifth Amendment has no equal
protection clause, but the U.S. Supreme Court has construed it to
apply the same equal protection law of the Fourteenth Amendment
against the federal government. Bolling v. Sharpe, 347 U.S. 497,
499-500, 74 S.Ct. 693 (1954). This requires a showing of govern-
mental action. Medical Institute of Minnesota v. National Assn.
of Trade and.Technical Schools, 817 F.2d 1310, 1312-13 (8th Cir.
1987). No authority supports an argument that these state action
standards differ in any way. See L. Tribe, American Constitu-
tional Law § 18-2 (2d ed. 1988), p. 1691 (state action require-
ment "creates a space for state and congressional regulation").

Also, the idea that state inaction can constitute state action
for equal protection purposes does not apply in this case.
DeShaney v. Winnebago Country Social Services Dept., 489 U.S.
189, 199-200, 109 s.Ct. 998 (1989), does not say what the amici
law teachers say it does. (p. 4). In Reynolds v. Sims, 377 U.S.
533, 570, 84 S.Ct. 1362 (1964), the legislative inaction "coupled
with the unavailability of any political or judicial remedy,” di-
luted the constitutional right to vote. Voting cases are in
large part sui generis because the right means nothing unless the
vote counts equally. In this case there is no constitutional
right to attend schools with a certain racial balance and there
is not the same lack of remedy because citizens' votes have not
been diluted. Apparently, the U.S. Supreme Court agrees that
voting cases are distinguishable for it has since Reynolds de-
clined to hold that state inaction constitutes state action in
desegregation cases. Milliken v. Bradley, 418 U.S. 717, 94 S.Ct.
3112 (1976). :

®/ The plaintiffs also argue in this Court, as they did not below,
that because public education is a public: function, they neces-
sarily have fulfilled their state action requirement. This sim-
plistic argument would make the State constitutionally liable for
everything affecting:'a child's education because of the State's

"involvement." This Court has properly never gone that far. See
Savage v. Aronson, 214 Conn. 256, 571 A.2d 696 (1990).
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of this phrase is not this Court's; and 2) under either the court's
definition, or a definition most generous to the plaintiffs, the
trial court found the plaintiffs had not proven their case.

a. "Equal Educational Opportunity"” as an Equal
Protection Concept

The phrase "equal educational opportunity" does not appear in
either the federal or state constitutions, but rather arises from

Horton I and Horton III. Having held that education is a fundamen-

tal right under our state conétitUtion,\the Court determined that
strict scrutiny was required in testing.any alleged State infringe-
ment of that right." Horton I, 172 Conn. 615, 646, 376 A.2d 359
(1977). VNoting that the equal protection clause is addressed "to
the unjustifiable inequalities of state action," id. at 645-46; the
Court addressed the then existing "significant disparity in the
quality of educatibn available to the youth in this state." Id. at
648. It concluded that the legislation discharging "the state's
constitutional duty to educate its children, depending, as it
[did], primarily on a loéal property tax base without regard to the
disparity in the financial ability of the towns to finance an edu-

cational program and with no significaﬁt equalizing state support,

[was] not 'appropriate legislation' (article eighth; § 1) to imple-

ment the requirement that the state provide a substantially equal

educational opportunity to its youth in its free public elementary

and secondary schools.“ Id. at 649 (emphasis supplied).

The plaintiffs have blatantly mischaracterized Horton I, how-
ever, by stating: "Equality of educational opportunity is ascer-
tained by comparing the quality of éddcation pro?idéd in the school

districts.” = (P/B 41) While the Court in Horton I listed eight
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‘criteria for evaluating "quality of education," it did so only in
noting that "because many of the elements of a quality education
require higher per pupil operating expenditures, there is a direct
relationship betweén per pupil school expenditures and the.breadth
and quality of educational programs." HortonAI, 172 Conn. 615, 635
(1977). That is, to achieve quality costs money. The Court only
intended, and has only applied, the phrase to measure whether the
State has provided ample funding, i.e.,'"equalizing state support,"”
to the-towns of this State so they can provide ‘that opportunity.

Never has the Court said it will look at the eight factors to de-

termine if children are receiving an equal opportunity.

The Court reaffirmed this understanding in Horton 1III, 195

‘Conn. 24, 35, 486 A.2d 1099 (1985), and most recently in New Haven

v. State Board of Education, 228 Conn. 699, 707-08, 638 A.2d 589

(1994) : "[Tlhe equal protection clauses of the state constitution
require the state to subsidize education in a manner that provides
all students in Connecticut's public elementary and secondary

schools with 'a substantially equal educational opportunity' by

compensating for great discrepancies in local‘property tax reve-

nues." (emphasis supplied).  Indeed, equalizing funding between
districts is all the Court is capable of assuring. The New Jersey
Supreme Court recognized this recently:

We will do only that which we are capable of doing, we
will assure the opportunity for this substantially
equivalent education by ordering substantially equivalent
funding: it is up to the state to assure that the money
is spent well and not wasted.

Our view of the matter is not new. "Obviously, equality

of dollar input will not assure equality in educational
results ... [b]Jut it is nonetheless clear that there is a

significant'gonnection between the sums expended and the
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gquality of the educational opportunity."” Robinson v. Ca-
hill, 62 N.J. 473, 481, 303 A.2d 273 (1973).

Abbotf by BAbbott v. Burke, 643 A.2d 575, 580 (N.J. 1994). Thus,

while there may be professional disagreement in education circles
.over the definition of "“equal educational opportunity," see
§ II.C.3.b, infra, there can be no disagreement over the legal
definition of that phrase: "significant equalizing state supporf
to local education" to make up for disparities .in the financial
ability of towns to finance éducation. Horton I, 172 Conn. 615,
649, 376 A.Zd 359 (1977). This Court has never héld that it can or
will measure equal educational opportunity on the basis of test re-
- sults or racial, ethnic or e;onomic balances.

Because this is not a funding case, the plaintiffs do not; and
cannot, claim that the state has failed to provide Hartford with
"significant equalizing'state support." 1In fact, in Hartford, the
state has gone well beydnd such support. Hartford receives by far
the most state aid of any of the 22 districts (DX, 7.31, p. 11A)
and spends more per pupil than all but two of them. (DX 7.1, pp.
37, 11) For specificé, see § I1.B.2, supra. Even after increasing
Hartford's school popﬁlation. by an artificial multiplier of 1/4
student for each student on AFDC and for each student who tested
below fhe remedial standard on the CMT the preceding school yéar
(thereby counting some children as 1.5), Hartford placed fifteenth
in per pupil spending in the twenty-two town area during the
1990-91 school year. (R. 191, s 75) Thus, by the only appropriate
constitutional measure, "significant equalizing state support,"
Hartford's school children are clearly receiving an equal educa-

tional opportunity. Further, as a policy matter, the State Board
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has opined that "those who need more must receive more," (PX 39)

and the defendants have followed through.

b. The Trial Court Correctly Found That Hartford
Students Are Receiving An Equal Educational
Opportunity ‘

Even assuming arguendo that the plaintiffs are constitution-
ally entitled to an equal educational opportunity that encompasses
more than funding, the t:ial court correctly found that they re-
ceived it.. The court found as a matter of fact (R. 357, F 143):

An equal opportunity in the educational sense of that
term is being provided to the children of a particular
school district if they are provided with the level of
resources, competence in terms of instruction and an on-
going systematic program that is similar té6 that of other
communities in the state, and under that definition the
educational programs and curriculum that ‘are being of-
fered in Hartford provide equal educational opportunity
to its students.

Although the plaintiffs attack this finding on a number of
grounds (P/B 43-44), in reality their complaint is plainly and sim-
ply that the court found the wrong facts, and believed the wrong
witnesses. ("There is no evidence in the record to show that all of
the plaintiffs' experts wefe unworthy of belief."). (P/B 44)

The plaintiffs complain first that the trial court used the

wrong definition of educational opportunity, although the plain-

tiffs themselves proffered the definition used. (PX 493, p. 133
(Ferrandiho)) Although the plaintiffs now object to this defini-
tion, it is clear that they have provided no better one. In fact,

every witness asked to define the term "equal educational opportu-

nity" came up with a different reply.70/ What is even more perplex-

ing about the plaintiffs' present complaint is that the definition

" See, e.g. 5T 28 (Braddock); 15T 35-36 (Willie); 1T 18 (Carter;
2T 45 (Noel) .
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the court used encompasses for the most part the criteria used by
this Court in Horton I, 172 Conn. at 634, to evaluate the "quality
of education" offered by a town, criteria the pléintiffs now claim
the trial court erroneously did not consider:

(a) size of classes; (b) training, experience and back-
ground of teaching staff; (c) materials, books and sup-
plies; (d) school philosophy and objectives; (e) type of
local control; (f) test scores as measured against abil-
ity; (g) degree of motivation and application of the stu-
dents; (h) course offerings and extracurricular
activities.
When the plaintiffs' rhetoric and mischaracterizations are
71 .
stripped away, / it is plain that whether one uses the trial
court's definition or the Horton I criteria, the trial court's
finding that Hartford is providing an equal educational opportunity
to its students is correct, and strongly supported by the evidence.
As discussed supra, Hartford class sizes and teacher training,
experience and background are comparable to the suburban districts,
and to the state as a whole. (Part I.D.) So too are materials,
books, and supplies for basic educational courses, as the plain-
tiffs' own witnesses testified. (Part I.D.; R.354, F 125-26) The
plaintiffs have never claimed that the state or the Hartford school
district's "philosophy and objectives" are less appropriate than
the suburban districts, and it is clear from the plaintiffs' own
evidence that the state and Hartford are committed to providing an

excellent educational system. (Part 1I) Nor have the plaintiffs

™ The defendants have never admitted that they do not provide an
equal educational opportunity for all students. The plaintiffs'
attempt to characterize every statement made by a state official
as an admission, or to consider every aspiration as a constitu-
tional standard, should be rejected. See 36T 40, 99-100 (12/16/93
argument, in which plaintiffs conceded that statements of state
officials were not offered as judicial admissions).
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ever suggested that the city of Hartford's control of its school
system is improper -- in fact, the plaintiffs have expressly es-
chewed any claim of ﬁnconstitutional acts or omissions by Hartford. -

(R. 335, F 3) The .Hartford course offerings and activities pro-
vided, as discussed ébove, are not only comparable to other dis-
tricts, in.many ways they surpass most districts' offerings as they
relate to the needs of the Hartford students. (Part I.D.)

‘ What the plaintiffs are really arguing, and the entire thrust
of theif lawsuit, is that because Hartford students on éverage have
lower CMT test scores than the students of the suburban districts
on average, they cannot be receiving‘én equal educational opportu-
nity. Such an argument is without any basis, either in law or in
reality. The defendants have'discussed above that.the plaintiffs'
use of test scores as a proxy for equal educational achievement is
invalid because the scores are a function of multiple wvariables
that may be present in one diétrict and not another, or that may

72
affect one child differently than another. (Part I.D.) /

The logical conclusion of the plaintiffs' argument is that un-
less test scores in every district in the state are the same, all
districts but the top scoring one wouldinot be providing an equal
educational opportunity. If anything defies common sense, it 1is
the plaintiffs' argument. A school system can never guarantee par-

ity in test scores between schools in a district, much less between

2/ The plaintiffs also claim that the trial court erred "by com-
pletely bypassing the analysis of disparities in the provision of
materials, books and supplies. and course offerings, by similarly
neglecting the wide disparity in test scores, and by disregarding
the impact of racial and ethnic isolation and the concentration
of poverty in reaching his conclusion." (P/B 43) Since, as the
plaintiffs concede, "this is not a funding case," their barrage
of alleged interdistrict disparities is simply irrelevant, as.
well as inaccurate. See discussion II.D. supra.
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students in different districts, where different backgrounds and
conditions affect results. The Horton Court apparently recognized
this principle when it 1listed test scores "as measured againet
ability" as.a criterion, and further provided that the "degree Qf
motivation and application of the sfudents" must be factored into
the analysis. Id. These qualifications reflect an awareness that
test scores cannot be seen as absolutes, but must be considered in
light of varieus factors impacting -on them.

A-echooi system can do no_more'than present an adeﬁuate educa-
tional program and attempt to ameliorate the forces and factors
that hinder students - in taking advantage of it. Schools cannot cure
every social and personal problem that might impact on a student's
performance. (1T 50-51 (Carter); 31T 120-121 (Calvert); 32T 120—121
(Armor); PX 73, p. 5.) The trial court's finding that an equel edu-
cational opportunity is being offered to Hartford students is the
only‘findingﬁthe court could have made that is consistent with the
evidence, and should be upheld by this Court.

D. HARTFORD SCHOOL CHILDREN ARE PLAINLY RECEIVING THEIR
ARTICLE VIII, SECTION 1 RIGHT TO A MINIMALLY ADE-
QUATE EDUCATION.

1. The Legal Requirement

Article VIII, § 1 provides: "There shall always be free public
elementary and secondary schools in the state. The general assembly
shall implement this principle byk appropriate legislation.™"
Clearly this provision is an affirmative state obligation, an ex-

ception to the usual rule that a constitution limits rather than

mandates, governmental action. Moore v. Ganim, 233 Conn. 557,
595-96, 660 A.2d 742 (1995). In defining the contours of this
- 63 -
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constitutional obligation, and applying them to the plaintiffs’
claim; the Court again must employ the Geisler tools:

"It is this Court's..obligation to construe the open-ended
terms of_bur state ;onstitution to reach reasoned and principled

results." State v. Diaz, 226 Conn. 514, 532, 628 A.2d 567 (1993).

The Court must first determine the scope of the "constitutionally

protected interest" before determining whether it has been improp-

erly infringed. Benjamin v. Bailey, 234 Conn. 445, 462 (1995).
"In this pursuit the Court must 'exercise ([its] authority with
gréat restraint' [and] must be convinced, therefore, on the basis

of the evidence, that the recognition of a constitutional right or

duty is warranted." Moore v. Ganim, 233 Conn. 557, 581, 660 A.2d

742 (1995). See id. at 627-29 (Peters, C.J., concurring).

The plaintiffs ask the Court to hold that Art. VIII, § 1 im-
poses. on the GeneralVAssembly affirmative obligations’beyOnd offer-
ing a system of free public elementary and secondary -education.
They ask the Court to read into the Education Articlé, with no
guidance from its text or history, specific educational and racial
standards, determine fhat the General Assembly has not met those
staﬁdards and order implementation of those standards. This.would
necessarily require court involvement in every aspect of the'proVi-
sion of public education to children in Hartford and theu21 neigh-.
boring school districts. It would also necessarily require an
alteration of the local governmental control of education imbedded
in this State's history. The language and the history of Art.
ViII, § 1 belie any notion that the framers intended anything of

the sort.
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supervised the provision of education, including the setting of

. 74,
standards. /

"According to its proponents at the convention, the purpose
of article eight, § 1, was to give 'our system of free public edu-
cation ... the same Constitutional sanctity' as our bill of righfs.
3 Proceedings of the Connecticut Constitutional Convention (1965)

p. 1039." Moore v. Ganim, 233 Conn. 554, 596, 660 A.2d 742

(1995).75/ Nothing in the history of the 1965 Constitutional Con-

ventioﬁISUggests that this "very, &ery conservative body" of peo-
ple, who "were extremely‘reluctént to change anything they didn't
have to change,” intended anything other than that the power to de-
termine educational policy would remain with the General Assémbly,
the people's elected representatives. (R. 339, F 25) Rather, the
framers intended nothing more than to insure that education retain
the position of importance it has always maintained in this state

and that it always be free. 3 Proceedings, p. 1064. In fact,

"/ Educators have not reached a uniform consensus as to what consti-
tutes a "minimally adequate education” or a "substantive minimum
level of education." (14T 139-140) These concepts must be fluid
and subject to redesign to fit the times. (R. 356, F 133)

/nIn July I submitted a resolution No. 109 which pertained to the
subject of education, ... and the statement of purpose of that
resolution of mine was that our system of free public education
have a tradition acceptance on a par with our bill of rights and

it should have the same Constitutional sanctity. It was because
our Constitution had no reference to our school system that I
submitted my resolution .... [s]o that this again is not any-

thing revolutionary, it is something which we have, it 1s which
~is practically all Constitutions in the States of our nation and
Connecticut with its great tradition certainly ought to honor .

th@s principle ... I can't possibly see any dispute over the
principle involved, it is such a basic principle that it should
be in the Constitution."™ 3 Proceedings, pp. 1039-40, remarks of

delegate Simon J. Bernstein, quoted in Moore v. Ganim, 233 Conn.
557, 597 n.51, 660 A.2d 742 (1995) (emphasis added).
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So long as the General Assembly provides a free public elemen-
tary and secondéry education, the text of Art. VIII, § 1 is satis-
fied. This pro&ision does not authorize the jﬁdiciary to establish
specific educational programs and goals or levels of educational
achievement as a constitutional requirement.

The history of Art. VIII; § 1 too demonstrates that the fram—
ers of that provision contemplated no such sweeping power and obli—
gations for the judiciary.  As the trial court found, Connecticut
has a iong tradition of local confrol of public educatioﬁ, going
back to the 18th CentUry.vs/ (R. 336-37, F 1-5) In 1909, the leg-
islature consolidated the state's séhool districts making town
boundaries the dividing line between all school districts. (R.
339, F 22; R. 171) This legislation had the.intent of improving
educational quality~statewide aﬁd had no'racial.motivation or other
discriminatéry purpose. (R. 339, F 23-24) Nor could it havey since
it pfedated by décades the demographic patterns that have since re-
sulted in today's high concentration of minorities in the cities.
(Id.; R. 185-87, S 26-38)

By the 1965 Constitutional Cdnvention, however, these demo-
graphic trends had been well wunder way for over twenty years.

(R.187, S. 39-45) Also, prior to 1965, the General Assembly

" mici Black and Puerto Rican Caucuses, et al. challenge this
finding as clearly erroneous, which the plaintiffs do not and
cannot because it is based solely on their witness' testimony.
(16T 19-22) The amici point out that town control has only been
state policy since 1909. (pp. 4, 5, 8 n.d4) Before 1909, how-
ever, districts were even smaller and more locally controlled
(local control being the judge's finding) (R. 4-5), thereby un-
dercutting their thesis, which argues for larger school dis-
tricts. ’
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plaintiffs' counsel has referred to Art. VIII, § 1 as a "perfunc-
" tory addition" to the Constitution. W. Horton, "Connecticut Con-
stitutional History," 64 Conn. B.J. 355, 380 (1990).

While the right to an education clea;ly means the right to an

“adequate education"; Horton I, 172 Conn. 615, 659 (Loiselle, J.,

dissenting); "the Education Article does not by its express terms

- contain an egalitarian component." R.E.F.I.T. v. Cuomo, 1995 N.Y.

LEXIS 1137 (June 15, 1995). Rather, that is what the equal protec-

tion clause requires. Horton I, 172 Conn. 615, 645-46, 376 A.2d

359 (1977); San Anténio Independent School District v. Rodriguez,

411 U.S. 1, 89 (Marshall, J., dissenting) ("The Equal Protection

Clause is not addressed to minimal sufficiericy but rather to the
unjustifiable inequities of State action").
Also, students have no constitutional right to any particular

kind of educational program. Broadley v. Board of Education, 229

Conn. 1, 6-7, 639 A.2d 502 (1994). - See also Campbell v. Board of

Education, 193 Conn. 93, 104-05, 475 A.2d 289 (1984). This Court
should "not define the parameters of the education mandated by the
Constitution as that task is, in the first instance, for the legis-

‘lature and the Governor." <Claremont School District v. Governor,

635 A.2d 1375, 1381 (N.H. 1993).

2. The Trial Court Correctly Found That Hartford Is
Providing A Minimally Adequate Education

Even if this Court does consider the issue, it is clear that
the trial court correctly found that Hartford students "are receiv-
ing at least a minimally adeqﬁate education, in the sense that a
minimally adequate educatibn is one that gives a child a chance of

leading a successful life!" (R. 355, F 132) (P/B 58). The
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plaintiffs' attack consists lérgely of distortions, misrepresenta-
tions; and éxaggerations, but it reveals once again that the core
of their case is their contention that the quality of education in
the constitutional sense is measured by raw test scores.

The plaintiffs complain first that the trial couft did not ar-
ticulate an approbriate‘légal standard, a surprising claim consid-
ering that the definition used by the court essentially tracks the
definition prgposed by the plaintiffs' chief expert, Dr. Natriello
(a-minihally adequate education is one "that would prepare studénts
to participate in the adult society"). (9T 63-64) The plaintiffs
now ask this Court to define the minimal constitutional standard as
the remediél level set for the CMT, despite the overwhelming evi-
dence, discussed above, that the CMT score cannot be used to meas-

ure either comparative achievement or quality of education. See

Part I.D. supra, and R. 352-53, F 103-119. The plaintiffs' request

L e . . , ' 76,
that test scores be constitutionalized is simply untenable, / and

disregards the substantial scientific evidence discussed abéve, as
well as the mandate of the legislature in authorizing the mastery
tests in the first place ("achievement of a satisfactory scoré on
the-state—wide mastery examination ... [shall not be] the sole cri—
terion of promotion or graduation”"). Conn. Gen. Stat. § 10-14n(e).
The plaintiffs seek to make the test scores the primary criterion

for the constitutional analysis.

% One of the great ironies of this case is that the legislature was

~under no obligation to create the CMT program in the first place,
nor .is it under any obligation to continue it. The plaintiffs
have taken a program.voluntarily initiated to improve the deliv-
ery of education in this state and attempted to use it as a basis
for establishing a constitutional violation. The plaintiffs have
not said what they would use for their constitutional standard if
the legislature simply abolished the CMT, or changed the method
of calculating the remedial level. -
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Because the plaintiffs' position has‘no basis in fact, law,'or
science, they have sought to use distortion and emotion to persuade
the Court. They equate a score below the remedial level on a test
with an inability to read, write, add, or subtract, although such a
proposition is unsupported by any evidence. They claim that the
defendants have "stipulated”" that Hartford education is inadequate,
althngh their own citations reveal the falsity of ' that charge.
They reserve their worst pejoratives for the trial judge, distort-
ing hi; findings beyond recognitioﬁ, accusing him of finding that
poor children are "uneducable," and of implying that schools can do
nothing to help. Of Course the trial édurt found or implied no sﬁch
thing.

When the accusations and hyperbole are remoYed, it becomes ob-
vious that under any definition, the trial court's finding of a
minimally adequate education is solidly based on the_evidence. The
~state mandates the elements of a minimally adequate education that °
must be provided in the schools of the state, and the students in
Hartford are receiving it: the legislature.has set specific course
requirements for various levels of education, § 10-16b, minimum
hoﬁfs of school work per school day, §,1O"16' minimum numbér of
school days per year, § 10-15, and ages for mandatory school attén-
dance, § 10-184. It has imposed minimum graduation requirements
for high schbols, § 10-221a, set miniﬁum teacher sﬁandards,
§ 10-145a, and required certification of all teachers and business
administrators in the staté. §§ 10-145, 10-145f, and 10-145d.
(R. 212—13,_S1227-29; 231, 233, 237-40; R. 335) The State Board of

Education prepares courses of study and curricula for schools,
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§ 10-4, and prepares a comprehensive five year plan for education,
(R. 212, S 225—26) The plaihtiffs do not claim that these detailed.
requirements set less than a minimum standard of education for all
state schools, nor do they claim that Hartford has failed to comply
with them. To the contrary, the plaintiffs have exbressly denied

any claim that Hartford by its actions or inaction has infringed

. . 77
upon the plaintiffs' right to education. (R. 335, F p. 3) /

_.The conc;usion is unavoidable that Hartford students receive a

minimally adequate education.

E. THE PLAINTIFFS' CLAIMS THAT THE DEFENDANTS' ACTIONS
HAVE BEEN "INEFFECTIVE" OR "INSUFFICIENT" ARE NOT
JUSTICIABLE

The weakness of the plaintiffs' case stems from the fact that
they argue essehtially, as they alleged explicitly below, that the
defendants have not "effectively" or "sufficiéﬁtly" addressed the
"conditions" that they claim violate the state constitution. (R.
39—41, 358, F 144) In state constitutional terms, the plaintiffs
allege that the General Assembly has not implemented Art. VIII, § 1
by "appropfiate legislation.™ (See Ps' Memo in Opp. to Summary
Judgment, at 21; 37T 48, 53) This claim is not justiciéble,

Justiciability requires that the matter be capable of being

. 7 . .
adjudicated by judicial power. 8/ Pellegrino v. O'Neill, 193 Conn.

"/ Further, as discussed above, the evidence revealed that Hartford
public schools "offer a breadth and depth of academic programs
sufficient to meet the education needs [of] all students."
(30T 4; see § I.D.3, supra) '

"/ The defendants have not challenged the seventeen plaintiffs’
standing to bring this action. However, the plaintiffs never
sought to certify this as a class action, although the drastic,
revolutionary relief they suggest would affect the rights of many
others not parties to this action, including many similarly situ-
ated persons who do not support the relief the plaintiffs propose

Cont'd on next page
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670, 674, 480 A.2d 476 (1984). The justiciability doctrine is one
method by which a court determines when it is both constitutionally
necessary and judicially prudent to refrain from ‘adjudicating. a

. _ 78/
controversy in deference to another governmental ©branch..

Cont'd from previous page

(e.g., attending schools other than those nearest their homes)
(See 25T 158-59)

Also, regarding the plaintiffs' claim that conditions in Hart-
ford's public schools violate their right to a quality education,
the Court does not have the responsible parties before it. Con-
sistent with Art. X of our Constitution, and our tradition of lo-
cal control of education; Horton I, 172 Conn. 615, 634 (1977);
the State has delegated the day-to-day decisions about the opera-
tion of the schools to local boards of education. Conn. Gen. .
Stat. § 10-220. The plaintiffs have not named the Hartford Board
of Education as a party in this action, an entity that is sui ju-
ris. Neither do they claim that either the City of Hartford, the
Hartford -Board of Education or any of the twenty-one suburban
towns have violated their constitutional rights. (R. 335;
37T 15-19) Their complaints about the Hartford public schools,

. besides being exaggerated, relate to matters that are the subject
of local discretion. Bastan v. Ricci, 174 Conn. 522, 528, 391
A.2d 161 (1978). (See R. 194, S 110) The State has no constitu-
tional obligation to tell the local boards how .to spend their
money. In fact, while the record clearly shows that the State
gives the greatest amount of aid to education to Hartford and
that this amount has increased even in years that aid to other
towns has decreased (R. 190-91, S 64-74), Hartford's School Su-
perintendent testified that the Hartford City'Council has not al-
ways passed on the full amount of the increase to the Hartford
Board of Education (14T 129)-. Thus, the Court has no case or con-
troversy presently before it. -

"/ The defendants raised the issue of justiciability both by a mo-
tion to strike and a motion for summary judgment. (R. 72, 94) The
trial court denied those motions relying on Judge Parskey's rul-
'ing on a motion to erase in Horton I and Justice Peters' dissent
in- Pellegrino v. 0O'Neill, 193 Conn. 670, 692-93, 480 A.2d 476
(1984). (R. 82-86, .106-07) As previously demonstrated in
§ IT.A., supra, however, Horton I was strictly an equal protec-
tion case. See Baker v. Carr, 369 U.S. 186, 226, 82 S.Ct. 691
(1962) ("Judicial standards under the Equal Protection Clause are
well developed and familiar."). Rather than fashioning relief,.
the Court merely entered a declaratory judgment and gave the leg-
islature a chance to remedy the problem. Horton I, 172 Conn.
615, 650-51, 376 A.2d 359 (1977). As this Court stated in Pelle-
grino, "implicit in [Horton I} was the assumption that, if neces-

Cont'd on next page

...71...

A85



"Although it is widely assumed that the judiciary, as the ultimate
arbiter of the meaning of constitutional provisions,  must determine
every constitutional claim presented and provide appropriate re--
lief, some constitutional commands fall outside the conditions and

purposes that circumscribe judicial action.” -Pellegrino v.

O'Neill, .193 Connf 670, 679, 480 A.2d 476 (1984), citing Cdlegrove
" v. Green, 328 U.S. 549, 556, 66 S.Ct. 1198, 90 L.Ed. 432 (1946).
The Court is not capable of adjudicating a claim that the General
Assembiy has not legislated "approbriately" under Art. VIII, § 1
because this poses a "political question."”

The political question doctrine is grounded firmly in the con-

stitutional mandate of separation of powers. Conn. Const., Art.
II. See Adams v. Rubinow, 157 Conn. 150[ 153-54, 251 A.2d 49
(1968). "The characterization of such issues as political is a

Cont'd from previous page

sary, appropriate relief could be fashioned within constitutional
bounds": namely the Court could have "enjoin{ed] the defendants
from implementing the existing statutory scheme."” Pellegrino v.
O'Neill, 193 Conn. 670, 683, 480 A.2d 476 (1984). Thus, although
the Court indicated that the State's public school funding scheme
was not "appropriate legislation" Horton I, 172 Conn. 615, 649
(1977); it was "inappropriate" because 1t violated an independent
constitutional provision.

Further, Judge Parskey's opinion did not truly pass on justicia-
bility in the political question sense. He held merely that in a
"declaratory judgment action the only issue that involves justi-
ciability 1is whether the interests of the opposing parties are
adverse." Horton v. Meskill, No. 185283 (1/21/74) at 2 (App.
Al37) Clearly we now know from Pellegrino, in which Justice Par-
skey Jjoined, that declaratory actions may be nonjusticiable on
political question as well as standing grounds. Pellegrino v.
O'Neill, 193 Conn. 670, 685, 480 A.2d 476 (1984).

Finally, Justice Peters' concerns in her Pellegrino dissent; that
"the plaintiffs should not be deprived of the opportunity ... to
make an evidentiary ‘showing that the legislature has violated the
state constitution," id. at 692-93, have of course been obviated.
The plaintiffs have now had a trial, which has not cured the jus-
ticiability problems posed by this action.
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convenient shorthand for declaring that some other branch of gov-

ernmerit has constitutional authority over the subject matter supe-

rior to that of the courts." Pellegrino v. O'Neill, 193 Conn. 670,
680, 480 A.2d 476 (1984). |
While the plaintiffs' brief hardly mentions any possible re-

lief this Court might afford them, the relief requested must "be

capable of being adjudicated by judicial power." State v. Nardini,
187 Conn. 109, 112, 445 A.2d 304 (1982). It "is a general rule
that wﬁat [courts] cannot enforce ﬁhey cénnot decree." Pellegrino

v. O'Neill, 193 Conﬁ.~670, 683, 480 A.2d 476 (1984). Otherwise, a

court's decree would be no more than an idle threat. See Baker v.

Carr, 369 U.S. 186, 327-28, 82 S.Ct. 691 (1962) (Frankfurter, J.,
80/

dissenting). The plaintiffs’ reluctanée to discuss relief is un-
derstandable for the éonsideratidn of possible and availabie re-
lief, even that they do propose, renders this action clearly
nonjusticiable. (R. 41-46, 358-59, F 145, 152; R. 41) (Ps' Post-
trial Brief at 108-22.) |

In discussing the contours of the political question doctrine,

this Court has followed the six factors enumerated in Baker v.

Carf, 369 U.s. 186, 210, 82 S.Ct. 691 (1962). See Pellegrino v.

O'Neill, 193 Conn. 670, 680-81, 483 A.2d 476 (1984). If "one of

these formulations is inextricable from the case at bar," the case

®/1In fact, in the only two cases since Baker in which the U.S. Su-
preme Court has held a case nonjusticiable, the Court relied
principally on the ground that it could provide the plaintiffs no
practical relief. See Nixon v. United States, _U.s. , 113
S.Ct. 732, 739 (1993); Gilligan v. Morgan, 413 U.S. 1, 7-8, 93
S.Ct. 2440 (1973); Comment, "Article III Problems in Enforcing

??38 Balanced Budget Amendment," 83 Col. L. Rev. 1065, 1091
3).
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is nonjusticiable. U.S. Dept. of Commerce v. Montana, U.S.

, 112 S.Ct. 1415, 1424 (1992).

Professor Tribe observes that [Baker's] statement of the.
doctrine draws upon three different theories of the role
of the court. The first consideration enumerated in Baker
reflects a "classical" view, which would deem a case non-
justiciable only if the court finds, "purely as a matter
of constitutional interpretation, that the Constitution
itself has committed the determination of the issue to
the autonomous decision of another agency of government."
... The last three considerations reflect a "prudential"”
view, which would avoid adjudication "when reaching -the
merits would force the Court to compromise an important
principle or would undermine the Court's authority." Id.
Finally, the second and third considerations incorporate
a "functional" wview, which would have the Court "consider
such factors as the difficulties in gaining judicial ac-
cess to relevant information, the need for uniformity of
decision, and the wider responsibilities of the other
branches of government, when determining whether or not
to decide a certain issue or case."” Id. Tribe observes
that these three theories are, to some extent, in ten-
sion. They can also, however, be mutually reinforcing.

Fonfara v. Reapportionment Commission, 222 Conn. 166, 184-85, 610

A.2d- 153 (1992). All of these considerations and analytical tools

counsel against justiciability of the plaintiffs' claims.

1. The Classical Approach: A Textual Commitment.

"The fundamental characteristic of a political question ... is
that its adjudication would place the court in conflict with .a co-
equal branch of government in violation of the primary authority of

that coordinate branch."” ©Nielsen v. Kezer, 232 Conn. 65, 74, 652

A.2d 1013 (1995). As in Pellegrino, the most significant of the
EEEEE criteria in this case is the first: a "textually demonstra-
ble commitment to a coordinate politiéal department.”

Article VIII, § 1 provides: "There shall always be free pub-

lic elementary and secondary schools in the state. The general as-

sembly shall implement this principle by appropriate legislation.”
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(emphasis supplied). "When a constitutional provision expressly
confers upon the legislature the power to legislate on a given sub-
ject, it grants the legislature broad pOWer both to set policy on

‘that subject and to enact legislation therein ...." AFSCME, Coun-

cil 4, Local 681, AFL-CIO v. West Haven, 43 Conn. Supp. 470, 487

(1994), aff'd 234 Conn. 217 (1995).

" Nothing in the text or history of Article VIII, § 1 indicates
‘that the framers contemplated that the judiciary would have a. role
in determining what is "appropriafe legislation.™” See § II.D.1,
supra. The people of this state delegated this role to the General
Assembly, which has the last word on this subject so long as it in
fact provides free public eleméntary and secondary schools and does

81/

not by its actions violate . other constitutional provisions.
The plaintiffs nonchalantly'ask this Court te.disregard this ex-
plicit delegation and substitute their own notions of "appropriate
legislation" for the General Assembly's.' To do so, however, would
render the*secend sentence of Art. VIII, § 1 virtually meaningless.
That the judiciary cannot define "appropriate legislation" is
buttressed by reference to other sections of Article‘VIII, which
are general pronouncements of support for education. By the plain-
tiffs' theory, citizens could bring suit esking a court to assess
whether the State had met its obligation-to maintain "a system of
higher education ... dedicated to excellence." Conn. Const.,.Art.

VIiii, § 2 (emphasie supplied). Simmons &. Budds, 165 Conn. 507,

514, 338 A.2d 479 (1973) ("constitutional standard of 'excellence'

*/In Rose v. Council for Better Education, 790 S.W.2d 186, 200 (Ky.

. 1989), which plaintiffs trumpet in their favor, the Court held in
construing the constitutional phrase "appropriate legislation"
that "legislation is only inappropriate if it conflicts with some
other constitutional provisions of equal dignity."
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{in Art. VIII, § 2] was not meant to be a wedge for. penetration of
- the educational establishment by judicial intervention in policy
decisions"). See also Conn. Const., Art. VIII, § 4 ("support and
encouragement of the public schools throughout the state").

The plaintiffs! suggested relief would also inﬁolve breaking
"down school district boundaries, necessarily eviscerating the power
of local governing boards of education and substituting regional
district governing bodies. Such authority too is textually commit-
ted to>the General Assembly in Art; X, § 2. The Genefal Assembly
alone has the discretion to.establish such regional governments and
has exercised it on  occasion. See 3 Preceedings, pp. 1079,

1081-84. The courts may not force it to _exercise this discretion.

2, The,FunctionalvAgproach.

The "functionél" approach also supports a conclusion of non-
justiciability in this case. This approach concerns the difficul-
ties courts have in gaining access to information, including the
lack of judicially discoverable and manageable standards and the

need for an initial, nonjudicial policy determination. Nixon v.

United States, u.s. __ , 113 s.Ct. 732, 735 (1993). Decisions
concerning "an appropriate" educational policy for this state re-
quire balancihg important and competing interests. A court cannot
do this. |

It is not the role of the court to strike precise bal-
ances among the fluctuating interests of competing pri-
vate groups which then become rigidified in the granite
of constitutional adjudication. That function has tradi-
tionally been performed by the legislature, which has far
greater competence and flexibility to deal with the myr-
iad complications which may arise from the exercise of
constitutional rights by some in diminution of those of
others. ' ' '
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Cologne v. Westfarms Associates, 192 Conn. 48, 65, 469 A.2d 1201

(1984) (courts cannot "strike a balance” that becomes "rigidified
in the granite of constitutional adjudication").

,As demonstrated above, even among the plaintiffs‘ witnesses,
there are no professionally agreed upon standards available to the
Court fo define such amorphous concepts such as a "minimally ade-
quate education," "equél educational opportunity,"” or racial and
SOcio-economig balance. (R.. 354, 356, 359~60, F 127, 133-34, 157)
The Coﬁrt would be left speculatiné and grasping for étandards to
determine if a constitutional violation exists. With no agreed
upon goals, or goals that change as educational theories progress,
the Court would be at a loss for criteria to measure constitutional
compliance. The courts' involvement in this exercise would engraft
.particular standards onto the constitution’(ng; test scores (see
11T 23-24; R. 352, F 133)), making for static rather than progres-

o . 8
sive standards that keep pace with contemporary theories. 2/ See

Milliken v. Bradley, 418 U.S. 717, 743-744, 94 S.Ct. 3112 (1974)

("District Court will become first, a de facto 'legislative.author—
ity‘ to resolve these complex questions, and then the 'school su;
perintendent' for the entire area.").

To resolve this case to the plaintiffs' satisfaction, the
Court must make nonjudicial policy decisions about the basic struc-
~ture of local government, the general allocation of state and local

resources and educational issues. Whethér the State should

/For example, in 1965, at the time of the passage of Art. VIII,

§ 1, professionals measured the education a student received
based on "inputs." - As the plaintiffs' expert, Dr. Natriello,
testified, only in the last ten to fifteen years have some pro-
fessionals begun to measure educational quality based on "out-
puts" (e.g., test scores). (11T 23-24; R. 356, F 133)
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allocate its limited resources toward addressing the many serious
social problems existing outside the schools, or toward addressing
them once they manifest themselves within the school would become a
judicial question. Also, whether corrective measures shquld bg
mandatory, as the plaintiffs propese, or voluntary as the State has
chosen, (R. 359, F 151) and as has proven most effective, (R.

359-60, F 156-61), would also become a judicial question.
3. The Prudential Approach.

The prudéntial approach addresses concerns that the Court pay
due respect to the other branches, adhere to political decisions
already made and avoid multiple pronouncements on the same topic.
Professor Bickel wrote that these concerfis include "the anxiety,

not so.much that the judicial judgment will be ignored, as that it

should be but will not be."™ A. Bickel, The Least Dangerous Branch
184 (1962). \

Even if thé Court believes that the legislature has not chosen
the bést approach to providing the State's children with free pub-
lic elementary and secondary education, it cannqt igndre its sepa-
fation of powers limitations. "Just as the exercise of judicial

power by the legislature is constitutionally prohibited, so is the

leéislative Apower forbidden to the 3judiciary.” Pellegrino v.
O'Neill, 193 Conn. 670, 679, 480 A.2d 476 (1984). See also id. at
682.

.The plaintiffs have not challenged any particular legislative
enactment, but have simply alleged that the legislature's actions
have not been "effective" or "sufficient." (R. 39-42). In fact,
the legislature addressed problems of economic and racial diver-

sity. . See, e.g., Conn. Gen. Stat. §§ 10-226a et seq.; 10-264 et
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seq. To date, however, the legislature has chosen to assign each
child "to a school district based on the neutral basis of where the
child lives and has focused its efforts on voluntary measures .with
incentives that have greater political support and have proven to
Work better than mandatory measures. (R. 347, 359, F 81, 151) For
the Court to cast aside these decisions would demonstrate an utter
lack of respecf for the coordinate branch explicitly charged with
carrying out this duty.

Tﬁis case also involves the néed for an "unquestiéning adher-
ence to political decisions already made" and the risk of multiple
pronouncements on the same topic. The legislature has acted in

83 . .
this area by Conn. Gen. Stat. § 10-264a. / This plan-is in mid-

stream and is presumed constitutional. Court involvement could
doom to failure, or at least unnecessarily complicate, the efforts
of both the plaintiffs and the defendants as they proceed simulta-

neously. Court-ordered remedies aimed specifically at Hartford

®/P.A. 93-263, codified as Conn. Gen. Stat. §§ 10-264a et seq., was
based on four premises: 1) the people of the state seek quality
and diversity in our schools; 2) voluntary measures will prove
the most reasonable and effective means to advance these goals;
3). the people's support is essential to effective pursuit of the
goals; and 4) there is no one right way to achieve quality and
diversity. For the Court to interfere and not allow it to pro-
gress simply because the plaintiffs allege it is not "effective"
would undercut the political support needed .for any such plan,
even a court-devised plan, to succeed. (R. 347-48, F 79-82)

The plan contained in P.A. 93-263 differs significantly from the
one the plaintiffs propose that the Court implement. For exam-
ple, the twenty-one towns that the plaintiffs allege make up the
Hartford metropolitan area differ from the legislature's: the
plaintiffs include Newington and Farmington, while the legisla-
ture has included Bolton and Enfield. The P.A. 93-263 plan oper-
ates with local advisory and regional committees permitting
direct input from citizens across the community. The plaintiffs
propose a planning group dominated by experts and lawyers. The
plans also differ in the authority proposed for choosing, imple-
menting and monitoring a plan.
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(which is all this case is about) risk inconsistent state-wide
plans’;nd programs, with-perhaps éomewhat_differenf goals.

All of these concerns illustrate the realistic limitations of
a Jjudicial decree in thisvcase. Moreover, a decision over the ail-
locafion of limited public funds is fraught with judgments of mo-
rality, "policy and wvalue ovef which opinions are sharply divided."

[The Court] should not forget that 'legislatures are ultimate

guardiéné of the liberties and welfare of the people in quite as

great a degree as the courts.'" Moore v. Ganim, 233 Conn. 557,

614-15, 660 A.2d 742 (1995), quoting Maher v.. Roe, 432 U.,S. at

479-80. See also Pellegrino v. O'Neill, 193 Conn. 670, 679, 480

A.2d 476 (1984); Cologne v. Westfarms Associates, 192 Conn. 48, 66,

469 A.2d 1201 (1984). Thus, this Court should "resist the tempta-
tion which this case affords to enhance [its] own constitutional
authority.by trespassing upoh an area clearly reserved as the pre-.

rogative of a coordinate branch of government." 1Id. at 681.

III. CONCLUSION

For all the foregoing reasons, the judgment of the trial court
should be affirmed, either on the ground decided or on any of the

alternative grounds discussed herein.
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